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THE ELEMENTS OF 
SEXUAL ASSAULT



touching

the sexual nature of the contact

the absence of consent

Actus Reus 
Crown must prove 3 elements



Actus Reus - Con’t

a) touching
- must be voluntary and not accidental

 To satisfy this element, no touching need 
actually occur!

 R. v. Edgar, 2016 ONCA 120 (forcibly confined victim and made
her watch him masturbate)
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To commit a sexual assault, it was not necessary for the appellant to touch or even verbally threaten the complainant. A person’s act or gesture, without words, force or any physical contact, can constitute a threat to apply force of a sexual nature, if it intentionally creates in another person an apprehension of imminent harm or offensive contact that affronts the person’s sexual integrity.  Coupled with a present ability to carry out the threat, this can amount to a sexual assault….



Actus Reus - Con’t

b) the sexual nature of the contact

- Does the act violate the sexual integrity of 
the complainant?

This is determined objectively – how would a 
reasonable observer view the conduct?

R. v. Chase [1987] S.C.J. No. 57  (grabbed victim by 
shoulders and tried to touch genitals but she fought back)



What makes an assault a sexual assault?

• FACTORS TO CONSIDER:

• Which part of the body was touched
• The nature of the contact
• The situation in which the contact occurred
• Any words or gestures which accompanied the

contact
• The intent or purpose of the accused, including

sexual gratification
• Any other circumstances surrounding the conduct
• Determined on an objective basis



Sexual Nature of the Touching

Q: What offence has been committed here?

- Accused and victim drinking together
- Accused asks victim to perform fellatio
- Victim refuses
- Accused punches her in the face



Sexual Assault

“When a denial of sexual gratification is 
punished by physical harm, the sexual 
integrity of the victim is no less violated 
than when compliance is secured by 
force.”

R v. Higginbottom 156 C.C.C. 
(3d) 178 (OCA):



Actus Reus – Con’t

c) the absence of consent

Consent is determined subjectively based 
on the complainant’s subjective internal 
state of mind towards the touching, at the 
time it occurred 

R. v. Ewanchuk (1999), 131 C.C.C. (3d) 481 
S.C.C.



Consent – Relevant Criminal Code Sections

 Section 273.1(1) What consent IS

 Section 265(3)  For all assaults, what consent 
ISN’T

 Section 273.1(2) For sexual assaults, what 
consent  ISN’T

 Section 273.2 Mistaken belief in consent for
sexual assaults



The Meaning of Consent

273.1 (1) - Subject to subsection (2) 
and subsection 265(3), “consent” 
means: 

“the voluntary agreement of 
the complainant to engage in 
the sexual activity in question”



Consent: General Principles

 Consent is about protecting and promoting 
the sexual autonomy and personal integrity -
both physical and psychological - of every 
individual.

- This lies at the core of human dignity and 
autonomy

 Individuals should have absolute control 
over who touches their body, and how. 



 2 stages:
 First stage:  did the complainant voluntarily agree 

to engage in the sexual act in question?

 If there is a reasonable doubt about this, or 
apparent or ostensible consent, the next step is 
determine if the consent is ineffective or vitiated 
because of the operation of subsections 265(3) and 
273.1(2) of the Criminal Code:

Hutchinson, at paras. 4, 64 and 65.  
See also Ewanchuk, at paras. 62, 36.

How do you determine consent?



 Must consent to the Sexual Activity in 
Question

 The words "sexual activity in question" relate to 
“the basic physical act agreed to at the time, 
its sexual nature, and the identity of the 
partner.”  

R. v. Hutchinson, at paras. 22, 57.

What is Consent?



Essential Feature: Touching

 In most cases the complainant has not voluntarily 
agreed to the actual touching

 She must provide consent to each and every specific 
type of touching – consent to kissing does not mean 
consent to intercourse

 This element does not extend to other features of the 
touching such as condom use, exposure to STI, etc.



Essential Feature: Sexual Nature

 This arises in cases where complainant 
consents to the actual touching, but believes it 
is for a non-sexual purpose

 Example: UK case where young woman agreed 
to sex with a choir-master because he said it 
would improve her singing

 Also arises in cases involving doctors, massage 
therapists, chiropractors, etc.
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Essential Feature: Identity

 Twin case: Crangle

 Arises where complainant consents to sexual 
touching with one person, but it turns out another 
was doing the touching!

 Shouldn’t arise very frequently!



Essential Feature: Identity

 “identity” is defined narrowly when dealing with 
mistakes or misrepresentations concerning the 
identity of one’s partner

 “Similarly, in our view, the identity of the partner, 
in the narrow sense, should be included in the 
“sexual activity in question” under s. 273.1; if a 
complainant agrees to sexual activity with A, who 
is a specific individual known personally to 
her, she is not agreeing to sexual activity with B”

R. v. Hutchinson, [2013], 1 S.C.R. 346, para. 57-8. 



Q: Can you Consent in Advance?

Q: Can a victim give consent for her 
partner to touch her sexually while 
she’s asleep?



A: No!

A complainant must be able to 
change their mind partway through 
and withdraw her earlier consent –
she can’t do this if she’s asleep



R. v. J.A. [2011] S.C.J. No. 28

 Consent must be ongoing and consciously given 
throughout the sexual activity in question

 Complainant must be conscious and capable of 
granting, withholding or revoking consent to each 
sexual act when it is happening

 Consent cannot be given in advance

 No doctrine of implied consent based on pre-
existing relationship between the parties



Q: Is this consent?

The complaint testifies that 
she did not want to have sex 
but that during the sexual act 
she just laid still and silent 
and didn’t say anything.



 A complainant does not have to express lack of 
consent by offering “some minimal word or gesture 
of objection.”  

 Nor is the lack of resistance by the complainant to be 
equated with consent.  

R. v. M. (M.L), [1994] 2 SCR 3, at p. 4; J.A., at para. 41.

No!



Two-Stage Process

 If there was consent in relation to the 3 elements 
(touching, sexual nature, identity of partner), or the 
complainant’s conduct raises a reasonable doubt 
about the lack of voluntary agreement to engage in 
the sexual activity in question, this does not end the 
inquiry

 We then move to Step 2



Step 2

 Step 2 involves a consideration as to whether there 
are any circumstances that may vitiate the 
complainant’s ostensible consent or participation

 Even if there was apparent agreement, there may be 
circumstances that vitiate the consent

 This analysis involves a consideration of s. 265 and s. 
273.1(2)



Consent: Section 265(3)

 Section 265(3) applies to all forms of assault 
– not just sexual assault

 No consent where complainant submits or 
does not resist by reason of:

a) the application of force 
b) threats or fear of force
c) fraud
d) the exercise of authority



No Consent: s. 265(3)(a) 
Application of Force

Secures complainant’s “consent” by 
holding her down, use of weapon 
etc. 



No Consent: s. 265(3)(b) 
Threats or Fear of Force

 If judge finds complainant did not want to be sexually 
touched and decided to permit or participate in sexual 
activity as a result of an honestly held fear – or of threats 
- then consent is vitiated 

 Complainant’s fear need not be reasonable to vitiate 
consent

 Complainant’s fear need not be communicated to the 
accused to vitiate consent (Ewanchuk)

 Does not have to say  to accused:   “I am consenting 
because I am afraid not to”



No Consent – s. 265 (3)(c) Fraud

Common types of fraud 

• Non-disclosure of HIV or other STD

• Deception re birth control in certain 
circumstances



No Consent: HIV and Other STD’s

Requires:
(1) A dishonest act (either lies or a failure to 
disclose HIV status); and 

(2) Deprivation (exposure to a significant risk of serious 
bodily harm + proof that the complainant would not have 
consented had he/she known the truth)

 “Significant risk of serious bodily harm”  in the context 
of HIV exposure means a realistic possibility of 
transmission of HIV.

R. v. Mabior,  2012 S.C.J. No 47 
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HIV – Evolving Science

 In Mabior, court found that realistic possibility of 
transmission only negated if low VL and condom 
usage

 Now, experts agree that no realistic possibility of 
transmission with supressed VL even without 
condom usage

 Also, no realistic possibility of transmission in most 
cases from oral sex alone



R. v. Hutchinson [2014],1 S.C.R. 346

 Boyfriend pokes holes in condom
 Girlfriend did not want to get pregnant
 Consent given to the sexual activity in question –

the touching, its sexual nature and the identity of 
the partner

 Things like birth control and condom use don’t 
form part of the “sexual activity in question” 

 But found her consent was vitiated by fraud (the 
deception by her partner and deprivation 
(significant risk of serious bodily harm)

Presenter
Presentation Notes
Note – this is based on an actual risk of pregnancy – if woman pokes holes consent is not vitiated – if V is post-menopausal, consent is not vitiated



Significant Risk of Serious Bodily Harm?

 A post-menopausal woman who insists her STI-free partner 
use a condom and he surreptitiously slips it off at the last 
moment?

 A man with no STI’s who is sterile surreptitiously slips 
condom off? 

 A man agrees to vaginal intercourse with a woman 
believing she was on the pill and she was not and becomes 
pregnant?
 PP v. DD, 2017 ONCA 180

Presenter
Presentation Notes
[84]      As the appellant concedes, he consented to unprotected sex and was fully informed as to the respondent’s identity and as to the nature of the sexual act in which the parties voluntarily participated. The touching involved was wanted and would have occurred in the same way except that, but for the alleged misrepresentation, the appellant would have used a condom. Not wearing a condom did not increase the appellant’s risk of serious physical injury. [85]      As the motion judge found, the appellant’s alleged damage is principally emotional harm or, in other words, hurt feelings and lost aspirations and/or career opportunities flowing from the birth of his child. His situation, as a man, is quite different from that of the woman. Clearly, there are profound physical and psychological effects on a mother undergoing a pregnancy that do not apply to the father of the child. The appellant was not exposed to any serious transmissible disease or other significant risk of serious bodily harm flowing from the intercourse. Moreover, it is noteworthy that the appellant was willing to assume some risk, albeit small, that pregnancy would result from the several instances of sexual intercourse, a risk present even where the woman is taking contraceptive pills.



No Consent – s. 265(3)(d) Exercise of Authority

 When person holds a certain position and 
exercises their authority in a way that 
complainant feels she has no choice but to 
consent

- Teacher, doctor, psychiatrist, 
religious leader, camp counsellor, 
etc. 



Consent: s. 273

 Section 273.1(2) applies only to sexual assault offences. 
States no consent where (non-exhaustive):

a) agreement expressed by someone other than 
complainant
b) complainant incapable of consenting
c) abuse of position of power, trust or 
authority  (contrast 265(3)(d) “exercise” of 
authority)
d) complainant expresses lack of agreement
e) complainant expresses lack of agreement
to continue (see North Carolina)
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s. 265(3)(d) v. s. 273.1(2)(c)

 s. 265(3)(d) “exercise of authority” suggests a coercive use 
of authority to overcome resistance to consent, R. v. 
Geddes, supra

 s. 273.1(2)(c) “inducing consent” by abusing relationships 
does not imply same kind of coercion. May involve use of 
feelings engendered by relationship to secure consent. 
Involves a more subtle form of pressure.
R. v. Lutoslawski, [2010] O.J. No. 1094, Ont. C.A.



HONEST MISTAKEN BELIEF



Main Defences

1. It didn’t happen! (who me????..you’ve got the 
wrong guy, I didn’t touch her)…or

2. Sure I touched her! She consented. She was 
totally into it.

3. OK, maybe she wasn’t actually 
consenting, but I believed she was 
(HMBC)



 Sexual assault is a general intent offence – don’t 
need to prove sexual purpose or intention to 
violate

 There are two elements to the mens rea of sexual 
assault: 
 the intention to touch, and 
 Knowledge, recklessness or wilful 

blindness to lack of consent (HMBC)
 Consent in this context is considered from the 

perspective of the accused.

Chase, at p. 302; Ewanchuk, at para. 23, 41, 42, 45,
J.A., at para. 24.

Mens Rea



 It constitutes a denial of the knowledge 
element of the mens rea.

 The defence should rarely arise in sexual 
offences as sexual assault does not usually 
“occur as a result of accident or mistake.” 

Ewanchuk, at paras. 44, 66; R. v. Davis, [1993] 3 S.C.R. 759, 
at para. 80, 84; Osolin, at para. 648, 685-6.

Honest but Mistaken  Belief  in Consent



Honest But Mistaken Belief in Consent - HMBC

 If accused wants to challenge mens rea, he 
must assert that he believed the complainant 
communicated consent to engage in the 
sexual activity in question

 Put another way, the accused believed the 
complainant said “yes” through her words 
and/or actions 



HMBC Does Not Justify All beliefs

 HMBC is a mistake of fact defence

 Mistake of law is not a defence

 Therefore, an accused’s mistaken belief as to what, 
in law, constitutes consent is not a defence

e.g. The accused’s belief that the complainant in 
her own mind wanted him to touch her, but did 
not express that desire, is not a defence

 A belief that silence, passivity or ambiguous 
conduct constitutes consent is a mistake of 
law and provides no defence 



Further Limits on HMBC

 Section 273.2: The defence of HMBC is not available 
where the accused’s belief arose from the accused’s

- self-induced intoxication, or 
- recklessness or wilful blindness

or
- the accused did not take reasonable 
steps in the circumstances known at 
the time to ascertain the complainant 
was consenting 



HMBC Requires More Than Absence of 
Resistance

Wrong Question: How was he 
supposed to know that she wasn’t 
consenting?

Right Question: What caused 
him to believe that she was 
consenting?



REASONABLE STEPS 

• The defence of HMBC is not available where the accused 
did not take reasonable steps to ascertain that the 
complainant was consenting 

Daigle [1998] S.C.J. No. 54

• The accused’s obligation to take reasonable steps 
is only based on what he subjectively knows at 
the time – accused ought to have taken steps 
BEFORE he engaged in sexual activity to 
ascertain whether she was consenting

Cornejo (2003), 181 C.C.C. (3d) 206 (Ont. C.A.)



What are not Reasonable Steps

 Simply continuing on and waiting for an objection

 Testing the waters (Ewanchuk)

 Relying on complainant's failure to resist one level 
of sexual assault as a test of whether the 
complainant will “consent” to more serious sexual 
activity (R v Dippel, 2011 ABCA 129)



Reasonable Steps

 Reasonable steps requirement works well for the Crown 
logically as long as it’s applied properly

 Often when HMBC is raised, reasonable steps are either 
non-existent or so over the top as to be incredible (eg. 
looking directly into her eyes and saying “are you 
consenting to this?”)

- His claim of reasonable steps may actually 
contradict his belief that she was consenting
- If he thought she was consenting, why 
would he take such a clumsy and 
extraordinary step?



What about people in relationships?

 A person kisses his sleeping spouse fully 
expecting that she would consent to that 
touching because he often wakes her up with 
kisses

 Is this HMBC?



Let’s Unpack It

 Is this a belief that she was communicating her 
consent at the time the touching occurred?

 Or is this a belief that she would consent based on 
the fact that she consented in the past?

 No implied consent, for anyone, ever

 Seems harsh but remember process begins with a 
complaint – if she truly was okay with it no 
charge would be laid!
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Tea?



HELPFUL 
CASELAW

SUBMISSIONS IN SEXUAL 
ASSAULT CASES



Rape Myths and Stereotypes

 There is no formula for determining credibility – judges 
and juries use “common sense” to assess whether victim’s 
account makes sense

 The problem is that “common sense” imports deeply-rooted 
myths and stereotypes about how someone should behave 
during and after a sexual assault

 This results in unfair assessments of credibility since 
victims are being held to an unrealistic and incorrect 
standard of what is “normal” or “logical”



Cases should not be decided on the basis of 
myths and stereotypes

 While in most instances the adversarial process 
allows wide latitude to cross-examiners to resort to 
unproven assumptions and innuendo in an effort to 
crack the untruthful witness, sexual assault cases 
pose particular dangers. Seaboyer, Osolin and Mills
all make the point that these cases should be decided 
without resort to folk tales about how abuse victims 
are expected by people who have never suffered 
abuse to react to the trauma.

R. v. Shearing [2002] 3 SCR 33 @ 121



Cases should not be decided on the basis of 
myths and stereotypes

Failure to scream or resist:
 The existence of clear communication of non-

consent does not require a complainant to 
scream, risk injury by physical resistance, or to 
sustain protests of objection.

 R. v. Walsom 2017 ONSC 2160 @181



Cases should not be decided on the basis of 
myths and stereotypes

Failure to exhibit symptoms of trauma:
“In particular, a woman who has been the victim of a sexual 
assault will not necessarily exhibit immediate symptoms of 
trauma. She might, or might not, be weepy. She might, or 
might not, be depressed and withdrawn. She might, or might 
not, be hysterical. Or she might cover up any of those kinds 
of emotions with an exterior of jocularity … There simply is 
no “normal” or “typical.” 
 R. v. Nyznik 2017 ONSC 4392 @193; R. v. 

Seaboyer [1991] 2 S.C.R. 577 @141



Cases should not be decided on the basis of 
myths and stereotypes

Delayed Complaint:
A trial judge should recognize and so instruct a jury that there is 
no inviolable rule on how people who are victims of trauma like a 
sexual assault will behave. Some will make an immediate 
complaint, some will delay in disclosing the abuse, while some will 
never disclose the abuse. Reasons for delay are many and at least 
include embarrassment, fear, guilt, or lack of understanding and 
knowledge. In assessing the credibility of a complainant, the 
timing of complaint, standing alone, will never give rise to an 
adverse inference against the credibility of a complainant.”
 R. v. D.D., [2000], S.C.J.  No. 44 at para. 65; also see 

R. v. Kiss 2018 ONCA 184 @ para. 101 where principle 
is applied to adult victim



Cases should not be decided on the basis of 
myths and stereotypes

Post offence contact:
“Just like the failure to make a timely complaint, a failure to 
demonstrate avoidant behaviour or a change in behaviour must not
be the subject of any presumptive adverse inference based upon now 
rejected stereotypical assumptions of how persons (particularly 
children) react to acts of sexual abuse.”
 R. v. A.R.J.D. [2017] A.J. No. 746 at para 42

”We would dismiss, substantially for the reasons of the majority of 
the Court of Appeal. In considering the lack of evidence of the 
complainant’s avoidance of the appellant, the trial judge committed 
the very error he had earlier in his reasons instructed himself 
against: he judged the complainant’s credibility based solely on the 
correspondence between her behaviour and the expected behaviour 
of the stereotypical victim of sexual assault. This constituted an error 
of law.” (2018 SCC 6)



Cases should not be decided on the basis of 
myths and stereotypes

Other rape myths as articulated in R. v. Seaboyer
[1991] 2 S.C.R. 577:
 There should be physical injuries (@140)
 A victim should fight back(@141)
 A victim should scream or call out (@141)
 Rapists are usually strangers (@141-142)
 Women fabricate allegations to seek revenge (@141); R. v. 

Osolin [1993] 4 S.C.R. 595 @50



Inconsistencies in the victim’s evidence

 A trier of fact is entitled to accept some, all or none of any 
witness’s evidence. Even where there are proven untruths and 
inconsistencies, a trier is still entitled to accept the witness’s 
evidence as proof beyond a reasonable doubt. Inconsistencies 
and untruths relating to peripheral matters may not have 
much bearing on the assessment of the witness’s credibility as 
it relates to the issues crucial to the charge. A conclusion that 
the witness has been untruthful in some respect or given 
inconsistent testimony does not automatically lead to an 
adverse credibility finding.  

 R. v. S.B. 2016 NLCA 20 @ 105, aff’d 2017 SCC 16
 R. v. A.M. 2014 O.J. No 5241 @12-14



Inconsistencies in the victim’s evidence

 A trial judge is not required to advert to and resolve every 
inconsistency raised by the defence so long as the core of 
the complainant’s allegations remain intact, when 
considered in the context of the evidence as a whole.

R. v. R.A. [2017] O.J. No. 4772 @44-46, upheld 
2018 SCC 13 

R. v. Roy 2017 ONCA 30 @13-14



Inconsistencies in the victim’s evidence

 Where a witness’s credibility or reliability is challenged on the 
basis of inconsistencies between her evidence at trial and prior 
statements, then points of consistency on essential aspects of the 
allegations can also be relevant to assessing the witness’s 
credibility and reliability. The court should consider the entirety 
of the evidence relating to the witness’s various statements, 
including the consistencies in those statements, in deciding the 
impact of any inconsistencies in those statements on her 
credibility and reliability. This does not violate the rule against 
prior consistent statements.

 R. v. L.O. 2015 ONCA 394 @ 34-36; R. v. Perkins, 2015 
ONCA 521 @9; R. v. Cain 2018 SCC 20; R. v. Untinen
2017 BCCA 320 (leave to SCC refused May 10, 2018)



FRAGMENTED MEMORY

 Where a victim experiences incoherent or fragmented 
memory, and provides an explanation for same (in this case 
due to alcohol consumption), it need not affect her 
credibility in relation to the core memory of a sexual 
assault, and her evidence can be accepted by a trier of fact 
in support of a conviction 

R. v. M.B. [2018] ONCA 399



TESTIMONIAL Demeanor 

 While witness demeanour may be a factor to consider, 
courts must be cautious about placing undue weight on the 
demeanour of a witness while testifying because of its 
fallibility as a predictor of credibility or reliability. 
Testimonial demeanour can be affected by many factors 
such as the culture of the witness, stereotypical attitudes, 
and the artificiality of and pressures associated with the 
courtroom.

R. v. Hemsworth, [2016] O.J. No. 505 @44-45 (Ont. 
C.A.)



Demeanor Evidence as Corroboration

 Evidence from a witness as to the emotional 
condition of the complainant shortly after the 
assault was open to be interpreted by the trial 
judge as a “significant circumstance which 
confirmed her account of having been subjected to 
a sexual assault at the hands of the accused”

R. v. N.R. 2016 ONSC 2009 @19-23



Demeanor Evidence as Corroboration

 The trial judge “…found [the victim] to be very 
shaken up, with eyes wide open and teary … accepted 
the description … of [the victim’s emotional 
condition as circumstantial evidence corroborative of 
[the victim’s] own description of her state of mind 
when attempting to extricate herself from danger 
after being sexually assaulted by A.R. This demeanor 
evidence was not seriously challenged and, in my 
opinion, was capable of corroborating the truth of 
[the victim’s] account 

R. v. A.A.R. 2017 ONSC 5169 @17



Consideration of the accused’s evidence

 An accused’s evidence should be analyzed in the context of 
all of the evidence, which includes the evidence of the 
victim.

R. v. Hoohing, 2007 ONCA 577 @15; R. v. Hull, 
[2006] O.J. No. 3177 @4-6 (C.A.)

 A trial judge’s considered acceptance beyond a reasonable 
doubt of conflicting credible evidence is in and of itself a 
reason and a compelling explanation for rejecting the 
evidence of the accused, rather than a problem identified 
with the way the accused testified or the substance of his 
evidence.

R. v. J.J.R.D. (2006), 215 C.C.C. (3d) 252 @53



Sexual assault victims should not be treated as 
inherently suspect

 Like all offences, there is no need for corroboration to support 
a conviction for sexual assault and sexual assault charges 
should not be treated any differently than other offences. A 
trier of fact needs to avoid false myths rendering sexual 
assault victims as inherently suspect or untrustworthy. 

 R. v. S.(N.), [2001] O.J. No. 3944 @57 (S.C.J.)
 The Supreme Court has rejected the notion that victims in 

sexual assault cases have a higher tendency than other 
complainants to fabricate stories based on “ulterior motives” 
and are therefore less worthy of belief. Neither the law, nor 
judicial experience, nor social science research supports this 
generalization. 

 R. v. G.(A.)., 2000 SCC 17 @3


	Consent, HMBC and Confronting Myths and Stereotypes
	Slide Number 2
	Actus Reus �Crown must prove 3 elements
	Actus Reus - Con’t
	Actus Reus - Con’t
	What makes an assault a sexual assault?
	Sexual Nature of the Touching
	Sexual Assault
	Actus Reus – Con’t
	Consent – Relevant Criminal Code Sections
	The Meaning of Consent
	Consent: General Principles
	How do you determine consent?
	What is Consent?
	Essential Feature: Touching
	Essential Feature: Sexual Nature
	Essential Feature: Identity
	Essential Feature: Identity
	Q: Can you Consent in Advance?
	A: No!
	R. v. J.A. [2011] S.C.J. No. 28
	Q: Is this consent?
	No!
	Two-Stage Process
	Step 2
	Consent: Section 265(3)
	No Consent: s. 265(3)(a) �Application of Force
	No Consent: s. 265(3)(b) �Threats or Fear of Force
	No Consent – s. 265 (3)(c) Fraud
	No Consent: HIV and Other STD’s
	HIV – Evolving Science
	R. v. Hutchinson [2014],1 S.C.R. 346
	Significant Risk of Serious Bodily Harm?
	No Consent – s. 265(3)(d) Exercise of Authority
	Consent: s. 273
	s. 265(3)(d) v. s. 273.1(2)(c)
	Slide Number 37
	Main Defences
	Mens Rea
	Honest but Mistaken  Belief  in Consent
	Honest But Mistaken Belief in Consent - HMBC
	HMBC Does Not Justify All beliefs
	Further Limits on HMBC
	HMBC Requires More Than Absence of Resistance
	REASONABLE STEPS 
	What are not Reasonable Steps
	Reasonable Steps
	What about people in relationships?
	Let’s Unpack It
	Tea?
	 ��SUBMISSIONS IN SEXUAL ASSAULT CASES
	Rape Myths and Stereotypes
	Cases should not be decided on the basis of myths and stereotypes
	Cases should not be decided on the basis of myths and stereotypes
	Cases should not be decided on the basis of myths and stereotypes
	Cases should not be decided on the basis of myths and stereotypes
	Cases should not be decided on the basis of myths and stereotypes
	Cases should not be decided on the basis of myths and stereotypes
	Inconsistencies in the victim’s evidence
	Inconsistencies in the victim’s evidence
	Inconsistencies in the victim’s evidence
	FRAGMENTED MEMORY
	TESTIMONIAL Demeanor 
	Demeanor Evidence as Corroboration
	Demeanor Evidence as Corroboration
	Consideration of the accused’s evidence
	Sexual assault victims should not be treated as inherently suspect

