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PART III: FINAL INSTRUCTIONS 

A. Duties of Jurors 

INTRODUCTION 

1. You will soon leave this courtroom and start 

discussing this case in your jury room. It is time 

for me to tell you about the law you must follow in 

making your decision. 

2. When we started this case, and at different 

times during the trial, I told you about several 

rules of law that apply in general, or to some of 

the evidence as it was received. Those 

instructions still apply. 

3 . Now I am going to give you some more 

instructions. These instructions will cover a 

number of topics. Consider them as a whole. Do 

not single out some as more important and pay less 

or no attention to others. All are equally 

important, unless I tell you otherwise. 

4. First, I will explain your duties as jurors, 

and tell you about the general rules of law that 

apply to all jury cases. 

5. Second, I will advise you of the specific 

rules of law that govern this case and the evidence 

that you have heard. 
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Next, I will explain what Crown counsel must 

prove beyond a reasonable doubt to establish the 

guilt of Jason Rodgerson, and tell you about the 

defences and other issues that arise on the 

evidence you have heard. 

7. Then, I will discuss the issues that you need 

to decide and review for you the evidence that 

relates to those issues. By doing this, I hope I 

can help you recall the evidence and understand how 

it relates to the issues that you will be asked to 

decide. You must always keep in mind, however, 

that to decide this case, you rely on what you 

remember the evidence was, not what counsel or I 

say it was. 

8. After that, I will briefly summarize the 

positions Mr. Newell and Mr. Bawden have put 

forward in their closing addresses to you 

yesterday. 

9. Finally, I will explain what verdicts you may 

return and how you should approach your discussion 

of the case in your jury room. 

10. It is important that you listen very carefully 

to all these instructions. I am giving them to 

help you make a decision, not to tell you what 

decision to make. 
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DUTIES OF JUDGE AND JURY 

1. In every criminal jury trial, there are two 

judges. I am one. You are the other. 

2. As judge of the law, it is my duty to preside 

over the trial. I decide what evidence the law 

permits you to hear and consider, and what 

procedure we will follow in the case. At the end 

of the evidence and addresses, it is my job to 

explain to you the rules of law that you must 

follow and apply to make your decision. 

3. As judges of the facts, your first duty is to 

decide what are the facts in this case. You make 

that decision from all the evidence given during 

the trial. There will be no more evidence. You 

consider nothing else. You are entitled to come to 

common sense conclusions based on the evidence that 

you accept. You must not speculate, however, about 

what evidence there might have been or permit 

yourselves to guess or make up theories without 

evidence to support them. 

4. Deciding the facts is your job, not mine. Our 

law does permit me to comment or express opinions 

about issues of fact. If I do that, however, you 

do not have to agree with me. You, not I, decide 

what happened in this case. 
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5. The evidence does not have to answer every 

question raised in this case. You may think it 

would be an unusual case in which a jury could say: 

"We now know everything there is to know about this 

case." You only have to decide those matters that 

are essential for you to say whether the crime has 

been proven beyond a reasonable doubt. 

6. Your second duty is to accept all the rules of 

law that I tell you apply in this case. Even if 

you disagree with or do not understand the reasons 

for the law, you are required to follow what I say 

about it. You are not allowed to pick and.choose 

amongst my instructions on the law. You must not 

consult other sources or substitute your own views. 

7. If I make a mistake about the law, justice can 

still be done in this case. The court reporter 

records everything I say. The Court of Appeal can 

correct my mistakes. But justice will not be done 

if you wrongly apply the law. Your decisions are 

secret. You do not give reasons. No one keeps a 

record of your discussions for the Court of Appeal 

to review. As a result, it is very important that 

you accept the law from me and follow it without 

question. 

8. Finally, it is your duty to apply the law that 

I explain to you to the facts that you find to 

reach your verdict. 
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IRRELEVANCE OF OUTSIDE INFORMATION 

1. You must disregard completely any radio, 

television, newspaper accounts or internet 

information you have heard, seen or read about this 

case, or about any of the persons or places 

involved or mentioned in it. Those reports, and 

any other information about the case from outside 

the courtroom, are not evidence. 

2. It would not be fair to decide this case on the 

basis of any information not introduced or tested 

by the parties in court and made part of the 

evidence at trial. You, not the media or anyone 

else, are the only judges of the facts. 

IRRELEVANCE OF PREJUDICE AND SYMPATHY 

1. You must consider the evidence and make your 

decision without sympathy, prejudice or fear. You 

must not be influenced by public opinion. We 

expect and are entitled to your impartial 

assessment of the evidence. 

IRRELEVANCE OF PUNISHMENT 

1. Punishment has nothing to do with your task, 

which is to determine whether Crown counsel has 

proven Jason Rodgerson guilty beyond a reasonable 

doubt. Punishment has no place in your discussions 
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or in your decision. If you find Jason Rodgerson 

guilty of an offence, it is my job, not yours, to 

decide what punishment is appropriate. 

JURORS APPROACH TO TASK 

1. When you go to your jury room to begin your 

discussions, it is very important that no one 

starts off by telling everybody else that he or she 

has already made up his or her mind and will not 

change it, whatever anyone else may say. That is 

not the way to decide a case. 

2. As jurors, it is your duty to talk with and 

listen to one another. Discuss the evidence. Put 

forward your own views. Listen to what others have 

to say. Try to reach an agreement, if you can. 

3. Each of you has to decide the case for 

yourself. You should only do so, however, after you 

have considered the evidence with your fellow 

jurors and applied the law that I have explained to 

you. 

4. During your discussions, do not hesitate tore

consider your own opinions. Change your mind, if 

you find that you are wrong. Do not give up your 

honest beliefs, however, just because others think 

differently. Do not change your mind only to get 

the case over with. 
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5. Your only responsibility is to determine 

whether Crown counsel has proven Jason Rodgerson 

guilty beyond a reasonable doubt. Your 

contribution to the administration of criminal 

justice is a just and proper verdict. We ask for 

nothing more. We are entitled to nothing less. 

FURTHER INSTRUCTIONS 

1. At the end of these instructions, the lawyers 

may persuade me there is something else I should 

tell you. I may have made a mistake, or left 

something out. Perhaps what I have said could be 

stated more clearly to help you understand it 

better. Unless I tell you otherwise; do not 

consider any further instructions I may give you to 

be any more or less important than anything else I 

have said about the law. All the legal 

instructions, whenever they may be given, are part 

of the same package. 

PROCEDURE FOR QUESTIONS 

1. If, during your discussions, you have any 

questions, please put them in writing and give them 

to the court constable who will be outside the door 

of your jury room. The constable will bring the 

questions to me. I will discuss them with the 

lawyers. You will then be brought back into the 

courtroom. Your question will be repeated, and I 
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will answer them to whatever extent the law allows. 

I will reply to your questions as quickly as I can. 

2. We ask that you put your questions in writing 

so that we understand exactly what it is that you 

want done or answered. In that way, we hope that 

we can be more accurate and helpful in our reply. 

JUDGE'S REVIEW AND COMMENTS ON EVIDENCE 

1. It is my duty to review what I think are the 

important parts of the evidence, and to relate it 

to the issues that you are to decide. In doing 

that, I may overlook evidence that you think 

important, or mention evidence that you think is 

insignificant. I may make a mistake about what a 

witness said while testifying. 

2. My references to the evidence are only to 

help you remember it, and to show you how it 

relates to the issues in this case. If my memory 

of the evidence is different from·yours, it's yours 

that counts. You find the facts and base your 

decision on your memory of the evidence, not mine, 

nor that of counsel. 

3. Our law also permits me to comment or 

express opinions about issues of fact. If I do 

that, however, you do not have to reach the same 

conclusion. You, not I, decide what happened in 

this case. 
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REQUIREMENTS FOR A VERDICT 

1. To return an effective verdict 

in this case requires that all of you agree on your 

decision. A verdict, whether of guilty or not 

guilty, is the unanimous opinion of the whole jury. 

2 . There are times, however, when 

a jury is unable to reach a verdict. Jurors have 

the right to disagree. 

3. You should make every 

reasonable effort, however, to reach a verdict. 

Consult with one another. Express your own views. 

Listen to the views of others. Discuss your 

differences with an open mind. Try your best to 

decide this case. 

4. Everyone should give fair, 

impartial and equal consideration to all the 

evidence. Your goal should be to reach an 

agreement that matches the individual judgment of 

each juror. You must not agree, however, only for 

the purpose of returning a unanimous verdict. 

5. If you reach a unanimous 

verdict, your foreperson should record it on your 

verdict sheet and notify the court constable. We 

will come back into court to receive it. Your 

foreperson will tell us your verdict in the 

courtroom. 
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If you cannot reach a unanimous 

verdict, you should notify the court constable in 

writing. The constable will bring me your message. 

I will discuss what has happened with Crown and 

defence counsel and we will then return to the 

courtroom to see .what we ·should do next. 

B. General Principles 

PRESUMPTION OF INNOCENCE 

1. Jason Rodgerson is presumed to be innocent, 

unless and until Crown counsel has proven his guilt 

beyond a reasonable doubt. 

2. The indictment on which you are trying Jason 

Rodgerson is only a formal accusa'tion or charge. 

It tells Jason Rodgerson, as it tells you, what 

specific crime Crown counsel alleges that Jason 

Rodgerson committed. The charge is not evidence. 

It is not proof of guilt. 

3. The presumption of innocence means that Jason 

Rodgerson started the trial with a clean slate. 

The presumption stays with him throughout the case, 

including your deliberations at the end of the 

trial. It is only defeated if and when Crown 

counsel has satisfied you beyond a reasonable doubt 

that Jason Rodgerson is guilty of the crime 

charged. 
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BURDEN OF PROOF 

1. Jason Rodgerson does not have to present 

evidence or prove anything in this case, in 

particular that he is innocent of the crime 

charged. 

2. From start to finish, it is Crown counsel who 

must prove Jason Rodgerson guilty beyond a 

reasonable doubt. It is Crown counsel who must 

prove Jason Rodgerson's guilt beyond a reasonable 

doubt, not Jason Rodgerson who must prove his 

innocence. You must find Jason Rodgerson not 

guilty of the offence unless Crown counsel 

satisfies you beyond a reasonable doubt that he is 

guilty of it. 

Now here's this term reasonable doubt. I think one 

of the counsel referred to it and you'll hear it 

over and over and over today but it is, in fact, a 

very important principle. 

REASONABLE DOUBT 

1. The phrase, "beyond a reasonable doubt", is a 

very important part of our criminal justice system. 

2. A reasonable doubt is not a far-fetched or 

frivolous doubt. It is not a doubt based on 

sympathy or prejudice. It is a doubt based on 

reason and common sense. It is a doubt that 
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logically arises from the evidence, or the lack of 

evidence. 

3. It is not enough for you to believe that Jason 

Rodgerson is probably or likely guilty. In those 

circumstances, you must find him not guilty, 

because Crown counsel would have failed to satisfy 

you of his guilt beyond a reasonable doubt. Proof 

of probable or likely guilty is not proof of guilt 

beyond a reasonable doubt. 

4. You should also remember, however, that it is 

nearly impossible to prove anything with absolute 

certainty. Crown counsel is not required to do so. 

Absolute certainty is a standard of proof that is 

impossibly high. 

5. If, at the end of the case, after considering 

all the _evidence, you are sure that Jason Rodgerson 

committed the offence, you should find Jason 

Rodgerson guilty of it, since you would have been 

satisfied of his guilt of that offence beyond a 

reasonable doubt. 

6 . If, at the end of the case, based on all of 

the evidence or the lack of evidence, you are not 

sure that Jason Rodgerson committed the offence, 

you should find him not guilty of it. 

ASSESSMENT OF EVIDENCE 
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1. To make your decision, you should consider 

carefully, and with an open mind, all the evidence 

presented during the trial. It will be up to.you 

to decide how much or little you will believe and 

rely upon the testimony of any witness. You may 

believe some, none or all of it. 

2. When you go to your jury room to consider the 

case, use the same common sense that you use every 

day in deciding whether people know what they are 

talking about and whether they are telling the 

truth. There is no magic formula for deciding how 

much or how little to believe of a witness' 

testimony or how much to rely on it in deciding 

this case. But here are a few questions you might 

keep in mind during your discussions. 

3 . Does the witness seem honest? Is there any 

reason why the witness would not be telling the 

truth? 

4. Did the witness have an interest in the 

outcome of the case, or any reason to give evidence 

that is more favourable to one side than to the 

other? 

5. Did the witness seem able to make accurate and 

complete observations about the event? Did s/he 

have a good opportunity to do so? What were the 

circumstances in which the observations were made? 

What was the condition of the witness? Was the 

event itself unusual or routine? 
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Did the witness seem to have a good memory? 

Does the witness have any reason to remember the 

things about which s/he testified? Did any 

inability or difficulty that the witness had in 

remembering events seem genuine, or did it seem 

made up as an excuse to avoid answering questions? 

7. Did the witness seem to be reporting to you 

what s/he saw or heard, or simply putting together 

an account based on information obtained from other 

sources, rather than personal observation? 

8. Did the witness' testimony seem reasonable and 

consistent as s/he gave it? Is it similar to or 

different from what other witnesses said about the 

same events? Did the witness say or do something 

different on an earlier occasion? 

9. Do any inconsistencies in the witness' 

evidence make the main points of the testimony more 

or less believable and reliable? Is the 

inconsistency about something important, or a minor 

detail? Does it seem like an honest mistake? Is 

it a deliberate lie? Is the inconsistency because 

the witness said something different, or because 

s/he failed to mention something? Is there any 

explanation for it? Does the explanation make 

sense? 

10. What was the witness' manner when s/he 

testified? How did s/he appear to you? Do not 
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jump to conclusions, however, based entirely on how 

a witness has testified. Looks can be deceiving. 

Giving evidence in a trial is not a common 

experience for many witnesses. People react and 

appear differently. Witnesses come from different 

backgrounds. They have different abilities, values 

and life experiences. There are simply too many 

variables to make the manner in which a witness 

testifies the only or most important factor in your 

decision. 

11. These are only some of the factors that you 

might keep in mind when you go to your jury room to 

make your decision. These factors may help you 

decide how much or little you will believe of and 

rely upon a witness' evidence. You may consider 

other factors as well. 

12. In making your decision, do not consider only 

the testimony of the witnesses. Take into account, 

as well, any exhibits that have been filed. Decide 

how much or little you will rely on them, as well 

as the testimony and any admissions, which there 

are many in this case, to help you decide this 

case. 

NUMBERS OF WITNESSES 

1. How much or little you rely on the 

evidence of the witnesses does not necessarily 
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depend on the number of witnesses who testify, one 

way or another. 

2. Your duty is to consider all the 

evidence. You may decide that the testimony of 

fewer witnesses is more reliable than the evidence 

of a larger number. It is up to you to decide. 

3. Your task is to consider carefully 

the testimony of each witness. Decide how much or 

little you will believe of what each witness has 

said. Do not decide the case simply by counting 

witnesses. 

TESTIMONY OF JASON RODGERSON (THE W. (D.) 

INSTRUCTION) 

1. If you believe Jason Rodgerson's evidence that he did 

not commit the offence charged, you must find him not 

guilty. 

2. Even if you do not believe .Jason Rodgerson's evidence, 

if it leaves you with a reasonable doubt about his 

guilt, or, about an essential element of the offence 

charged you must find him not guilty of that offence. 

3. Even if Jason Rodgerson's evidence does not leave you 

with a reasonable doubt of his guilt, or, about an 

essential element of the offence charged, you may 

convict him only if the rest of the evidence that you do 

accept proves his guilt of it beyond a reasonable doubt. 
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C. Principles of Evidence 

1. Types of Evidence 

EVIDENCE DEFINED 

1. To decide what the facts are in this case, you must 

consider only the evidence that you saw and heard in the 

courtroom. Consider all the evidence in reaching your 

decision. 

2. The evidence includes what each witness said in 

answering the questions the lawyers asked. The 

questions themselves are not evidence unless the witness 

agreed that what was asked was correct. The answers of 

the witness are his/her evidence. 

3. The evidence also includes any things that were made 

exhibits. When you go to your jury room to decide this 

case, the exhibits will go with you. You may, but do not 

have to examine them there. Whether, how and how much 

you do so, is up to you. Consider them along with the 

rest of the evidence and in exactly the same way. 

4. The evidence also includes the facts on which the 

parties have agreed. You must take what they have 

agreed on as facts in this case. 

5. As I explained to you earlier, there are some things 

that are not evidence. You must not consider or rely 

upon them to decide this case. 



c 

5 

10 

15 

c 
20 

25 

30 

40 
1500 

Pre-Charge Conference 

6. The charge that you heard read out when we started this 

case is not evidence. What the lawyers and I said when 

we spoke to you during'the trial, including what I am 

saying to you now, is not evidence. Only the exhibits 

and the things witnesses say are evidence. 

7. Sometimes during the trial, one of the lawyers objected 

to a question that another asked a witness. Anything 

the lawyers said in making or answering the objection is 

not evidence. You must also take nothing from the fact 

that objection was taken, or that you were excluded when 

I made a decision about the objection. 

DIRECT AND CIRCUMSTANTIAL EVIDENCE 

1. Some of you may have heard the terms "direct evidence" 

and "circumstantial evidence". You may believe or rely 

upon either one as much or as little as the other in 

deciding this case. 

2. Sometimes witnesses tell us what they personally saw or 

heard. For example, a witness might say that he/she saw 

it raining outside. That is called direct evidence. 

3. Often, however, witnesses say things from which you are 

asked to draw certain conclusions. For example, a 

witness might say that he or she had seen someone enter 

the courthouse lobby wearing a raincoat and carrying an 

umbrella, both dripping wet. If you believed that 

witness, you might conclude that it was raining outside, 

even though the evidence was indirect. Indirect 

evidence is sometimes called circumstantial evidence. 
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4. Generally speaking, direct evidence comes from the 

testimony of witnesses that directly proves a fact in 

issue. Circumstantial evidence is evidence coming from 

the testimony of a witness concerning a circumstance 

that relates to a fact in issue. From this circumstance 

you are asked to draw an inference proving the fact in 

issue. 

5. You must be careful when dealing with circumstantial 

evidence. Before basing a verdict on circumstantial 

evidence, you must be satisfied beyond a reasonable 

doubt that the guilt of Jason Rodgerson is the only 

reasonable inference to be drawn from the proven facts. 

6. I also caution you that an inference is a much stronger 

kind of belief than conjecture or speculation. If· there 

are no proven facts from which an inference can 

logically be drawn, it is impossible to draw an 

inference; at best you would be speculating or guessing, 

and that is not good enough. An accused person must not 

be convicted on a guess, no matter how shrewd that guess 

may be. 

7. Like witnesses, things filed as exhibits may provide 

direct or circumstantial evidence. 

8. In making your decision, both kinds of evidence count. 

The law treats both equally. Neither is necessarily 

better or worse than the other. In each case, your job 

is to decide what conclusions you will reach based upon 

the evidence as a whole, both direct and circumstantial. 
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To make your decision, use your common sense and 

experience. 

EXPERT OPINION EVIDENCE (GENERAL INSTRUCTIONS) 

1. Sometimes, knowledge of a technical subject 

may help jurors decide a case. Persons who are 

qualified in that subject, by education, training 

or experience, may state their opinions about it. 

They may also give the reasons for their opinion. 

2. In this trial you heard the testimony of a 

number of persons who were qualified as expert 

witnesses as follows: 

(i) Dr. Michael Pollanen is the Chief Forensic 

Pathologist for the Province of Ontario and 

he is a Di-rector at the Centre for Forensic 

Science and Medicine at the University of 

Toronto. His Curriculum Vitae is filed as 

Exhibit # 25 in this proceeding. Dr. 

Pollanen conducted the autopsy of Amber 

Young on November 1, 2008. Dr. Pollanen 

gave opinion evidence relating to the cause 

of death of Amber Young based on the autopsy 

and other circumstantial evidence relating 
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you that Dr. Pollanen in his testimony in

chief stated that he could not ascertain the 

cause of death of Amber Young. 

(ii) Dr. Marie Elliot is a Forensic Toxicologist 

with the Centre of Forensic Sciences in 

Toronto. Her Curriculum Vitae is filed as 

Exhibit# 37. Dr. Elliot testified that she 

was provided with blood from the heart and 

femoral blood of Amber Young taken in the 

course of the autopsy conducted by 

Dr. Pollanen. Dr. Elliot conducted tests on 

the blood samples and determined the 

following; 

1. In the femoral blood there was 

detected the prescription drugs 

Lorazepam, Temazepam and 7-

aminoclonazepam; 

2. In the blood from the heart there 

was detected the prescription drugs 

Mirtazapine and Cyclobenzaprine as 

well as ethanol or what we commonly 
r 1 U call alcohol. 

(iii) Dr. Elliot also testified concerning the 
i 
I j blood alcohol levels of Jason Rodgerson 
~ 
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25 based on the testimony of Jason Rodgerson as 

to what and the amounts he consumed. She 

30 

also testified concerning the effects 

generally of alcohol, marijuana and Ecstasy 

consumption. 

(iv) David Sibley is a Senior Analyst in the 

Forensic Identification Support Services 

Section of the Ontario Provincial Police 
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Service. He attended at 307 Bloor Street 

East, Oshawa on Friday, October 31, 2008, to 

conduct a bloodstain pattern analysis. His 

analysis relates to the walls, doors and 

carpet of the bedroom located in the south 

east corner of the main floor of the 

residence. His evidence also related to the 

application of leucocrystal violet and 

luminol, chemical reagents used in 

bloodstain analysis for the purpose of 

detecting the presence of blood. Luminol 

can also be used for the enhancement of 

bloodstains. David Sibley's testimony is 

that a positive reaction was observed from 

the application of the chemical luminol in 

the areas of the bedroom, the living room 

carpet, the back staircase landing and in 

the backyard. For the significant findings 

related to DNA I would refer you to the 

instruction on admissions and the agreed 

statement of facts in Exhibit # 32. 

3. The opinions of experts are just like the 

testimony of any other witnesses. Just because an 

expert has given an opinion does not require you to 

accept it. You may believe or rely upon the 

opinion as much or as little as you see fit. You 

should consider the education, training and 

experience of the expert, the reasons given for the 

opinion, the suitability of the methods used and 

the rest of the evidence in the case when you 
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decide how much or little to rely on the opinion. 

It is up to you to decide. 

4. Experts usually form their opinions by 

applying their training, education and experience 

to a number of facts that the expert assumes or 

relies on as the basis for his or her analysis. 

5. What an expert assumes or relies on as a fact 

for the purpose of offering his or her opinion may 

be the same as what you find as facts from the 

evidence introduced in this case, Or it may be 

different. 

6. To the extent that the facts you find are 

different from the facts assumed or relied upon by 

the expert in reaching his or her conclusion, you 

may consider the expert's opinion less helpful to 

you in deciding this case. How much or little you 

believe of or rely upon an expert's opinion is 

entirely up to you. 

EXHIBITS 

1. Several exhibits have been presented during this 

trial. They are part of the evidence. You may 

rely upon them, like any other evidence, as much or 

as little as you think fit when you decide this 

case. 

2. I have in this booklet which I'll provide to you 

shortly, a list of the exhibits that will be 
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provided to you. You will note the exhibit List 

provides you with the exhibit number and a brief 

description of the exhibit for ease of reference. 

3. The exhibits go with you to your jury room. You 

may, but do not have to, examine them there. 

Whether you do so, how, and how much, is up to you. 

We will make rubber gloves available to you should 

you wish to remove an exhibit from its bag. 

4. The exhibits are only part of the evidence. 

Consider them along with the rest of the evidence, 

and in exactly the same way. 

ADMISSIONS 

1. The parties have agreed on some of the facts. 

When they agree, no witnesses have to be called, or 

exhibits filed for you to accept those matters as 

facts. You must take what the parties have agreed 

on as facts in this case. 

2. The parties have agreed that the following 

facts are true as detailed in exhibit #31 which is 

the evidence of Kendyll Thompson: 

(a) Kendyll Thompson"has known Amber Young since 

she was in grade seven, which is approximately ten 

years. Ms "Thompson described the relationship as 

being close. 
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(b) Ms Thompson advised that she and Amber Young 

went their separate ways around the time that Ms 

Thompson had a child; however, they recently became 

re-acquainted when Amber Young became pregnant. 

(c) Ms Thomson advised that in the past she and 

Amber Young used to use and sell drugs and that 

they would use Ecstasy almost daily. 

(d) Ms Thompson advised that Amber Young was 

still 

selling oxycodone pills and that she would get 

approximately 30 or 40 pills a month and sell them. 

(e) Ms Thompson was aware. that Amber Young was 

selling Ecstasy pills. Amber Young had asked Ms 

Thompson if she could bring Ecstasy to her 

Halloween party to sell. 

(f) Ms Thompson advised she last saw Amber Young 

during the first week of October, 2008. She 

advised she met Amber Young to pick up oxycodone 

pills to sell. 

(g) Ms Thompson did not know who was supplying 

Amber Young with her drugs. 

(h) Ms Thompson advised that she last spoke to 

Amber Young through Face Book and on the phone. 

Amber Young told her that she was not going to come 

to the Halloween party because her boyfriend Mitch 

did not want to dress up. 
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3. There is further the agreed statement of fact 

of the evidence of Sheila Tansley, which is filed 

as Exhibit # 42 and which states as follows: 

(a) Sheila Tansley is Amber Young's mother. 

(b) Sheila Tansley indicated that when Amber Young 

was younger, she had a real mean streak when she 

was drinking. Sheila Tansley is uncertain about 

whether this is still the case. 

(c) When asked to clarify, Sheila Tansley 

indicated that when Amber was drinking she always 

wanted to fight someone, she would flatten anyone 

and she punched like a man. 

(d) Sheila had spoken to her other daughter, Nivek 

Young, and as a result believed Amber may have 

mellowed in her drunken temperament. 

(e) Sheila Tansley also indicated that her daughter 

had been diagnosed with post-partum depression 

after the birth of her son, and most recently had 

been diagnosed with bi-polar disorder. 

4. There is exhibit #27 which is an agreed 

statement of fact relating to DNA from Amber Young's 

fingernails. The agreed statement of fact reads as 

follows: 

(a) DNA can be deposited under fingernails in 

· variety of perfectly innocent ways as happened 

here. 

a 
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(b) The DNA which was located under Amber Young's 

fingernails was attributed through analysis to her 

boyfriend, Mitchell Green. 

(c) It is agreed as between counsel that Amber 

Young did not have any violent encounter with 

Mitchell Green prior to her death. 

(d) Further, Mitchell Green's DNA came to be under 

Amber Young's fingernails as a result of ordinary 

contact between them. 

5. There is also exhibit #29 which is also an 

agreed statement of fact relating to the No Frills 

Grocery Store. The agreed statement of fact reads 

as follows: 

(a)Michael Plaxton is a certified forensic video 

analyst employed with the Durham Regional Police. 

(b)On October 30, 2008, Michael Plaxton attended at 

the No Frills grocery store located at 151 Bloor 

Street East in Oshawa, Ontario. The store has 

security cameras which record images of people who 

enter and exit the store. The store keeps as 

business records, transaction printouts which 

describe all items purchased there, and the time 

they were purchased. 

(c)Michael Plaxton downloaded all images from the 

store's security cameras for October 27, 2008. 

Among the recorded images, store security cameras 

recorded Jason Rodgerson entering and leaving the 

No Frills grocery store on October 27, 2008. 
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(d)Attached to this agreed statement of facts and 

of course, you'll have to refer to the exhibit 

itself because I'm not putting the photographs in 

but if you go to exhibit 29, attached to the agreed 

statement of fact as "Exhibit A", are true an.d 

accurate images of Jason Rodgerson entering the 

store on October 27, 2008. 

(e)Attached to this agreed statement of facts as 

"Exhibit B", are true and accurate images of Jason 

Rodgerson exiting the store on October 27, 2008. 

(f)During his analysis of the images, Michael 

Plaxton confirmed that the time stamp shown on 

security images is not accurate. The time stamp is 

23 minutes behind the actual time that the images 

were recorded. 

(g)On October 27, 2008, Jason Rodgerson entered the 

No Frills grocery store located at 151 Bloor Street 

East at 1:23:08 p.m. He left the store at 1:28:19 

p.m. 

(h)On October 27, 2008, at 1:27 p.m. Jason 

Rodgerson purchased large rubber gloves and a 

bottle of "Valu Plus" bleach. Attached. to this 

agreed statement of facts as "Exhibit C", is a true 

and accurate copy of the grocery store's 

transaction detail record for October 27, 2008, 

which records the transaction. 
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6. There is also filed as exhibit #32 in this 

proceeding an agreed statement of fact relating to 

DNA swabs taken from the walls and door of the 

bedroom, the mattress located in the back yard, the 

carpet in the bedroom, Amber Young's jacket, and 

Jason Rodgerson's green plaid shirt and the filter 

of a cigarette. Exhibit #32 can.be referenced as 

follows and this is my summary just to assist you 

in case you want to get to particular pages: 

(a) Pg1-- DNA from swab S-3 bedroom wall was 

identified as that of Amber Young 

(b) Pg.2-DNA extracted from mattress was 

identified as that of Amber Young 

(c) Pg.3-DNA extracted from end of mattress 

was identified as that of Amber Young. 

(d) Pg.4-DNA extracted 

(1) from the underside of carpet (Area A) was 

identified as that of Amber Young 

(2) from the drip pattern (Area B) was 

identified as that of Jason Rodgerson and 

Amber Young. 

(e) Pg.5-- DNA extracted from the drip pattern 

(Area D) was identified as Amber Young 

(f) Pg.6-DNA extracted from the swipe pattern 

(Area D) was identified as Amber Young 

(g) Pg.7-DNA extracted from back of the jacket 

was identified as Amber Young 

(h) Pg.8-DNA extracted from back of left 

sleeve of jacket was identified as Amber 

Young. 
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(i) Pg.9-DNA extracted from swab S-5 of west 

wall of bedroom was identified as Jason 

Rodgers on 

(j) Pg.10-DNA extracted from swab S-6 on back 

of door to bedroom was identified as Jason 

Rodgers on 

(k) Pg.11-DNA extracted from swab S-7 of north 

wall to bedroom near the door was identified 

as Jason Rodgerson 

(1) Pg.12-DNA extracted from swab S-8 of north 

wall of bedroom near the door was identified 

as Jason Rodgerson 

(m) Pg.13-DNA extracted from swab S-9 of north 

wall above the grate was identified as Jason 

Rodgers on 

(n) Pg. 14-DNA extracted from swab S-11 on the 

back of the dresser was identified as Jason 

Rodgerson. 

(o) Pg.15--DNA extracted from the front left 

sleeve of the man's shirt was identified as 

Jason Rodgerson 

(p) Pg.16-DNA extracted from the lower back of 

the left side of the man's shirt was 

identified as Jason Rodgerson 

(q) Pg. 17-DNA extracted from back left armpit 

of jacket was identified as Jason Rodgerson 

(r) Pg. 18-DNA extracted from upper back of 

left sleeve of the jacket was identified as 

Jason Rodgerson 

(s) Pg.19-- DNA extracted from the filter of 

cigarette was that of Jason Rodgerson and the 
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DNA extracted from the blood on that cigarette 

filter was identified as Amber Young. 

(t) Pg.20-DNA extracted from the front right 

sleeve of man's shirt was identified as Amber 

Young's and Jason Rodgerson. 

(u) Pg. 21-DNA extracted from front bottom of 

man's shirt was identified as Amber Young and 

Jason Rodgerson. 

Filed as exhibit #33 is an agreed statement of 

fact relating to the contents of the purse of Amber 

Young. The agreed statement of fact states: 

i. 

(1) On October 29, 2008, the police seized 

Amber Young's purse from Mitchell Green's 

residence. 

(2) Photographs were taken of Amber Young's 

purse and the items contained within it. 

(3) These photographs are attached to this 

agreed statement of facts as "Exhibit A" and 

are true and accurate images of the items when 

they were seized. 

(4) The following is a list of items that were 

seized. All items will be marked as exhibits 

in this trial: 

(a) Amber Young's purse; 

(b) Prescription medication issued to 

Amber Young and the pharmacy containers 

for the pills: 

The first pharmacy container indicates 

Mirtazapine 30 mg. It contained 21 light 

orange oval shaped pills. One pill was broken 

in two. The pills were marked with a four 
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part symbol on one side and "30" on the other 

side. 

ii. The second pharmacy container indicates 

Cyclobenzaprine 10 mg. It contained 49 pills 

with a yellow square and one side rounded. 

The pills were marked "pms" on one side and 

"111" on the other side. 

iii. The third pharmacy container indicates 

Temazepam 30 mg. It contained 17 half blue

half red gel capsules. The red half of the 

capsule was marked "APO" one side and "30" on 

the other side and the blue half was marked 

the same. 

iv. The fourth pharmacy container indicates 

Lorazepam 2 mg. It contained 23 white oval 

shaped pills. The white pills were marked 

"APO 2" on one side and blank on the other 

side. Also in the pill bottle were four light 

orange oval shaped pills. These pills were 

marked with the same symbol as the pills in 

the Mirtazapine bottle. 

v. The fifth pharmacy container indicates 

Clonazepam 2 mg. It contained four white round 

pills. These pills were marked "CLONAZEPAM" 

on one side and "pms 20" on the other side. 

(c) Health card of Gavin Collins; 

(d) Air Miles Card; 

.~-.. 
" ' ! I 
L .. : 

, ... , 
I : 
. I 
• ••••• 1 

... , 
' i 

I 

l .... ! 

~-. 
' ' . ' 

I I 

['"', 
l...: 



I i 
L_) 

I i 
~" 

f 1 
I I 
LJ 

r 1 

1 \ 
L...: 

u 
rc 
' I I ' 
I i 
c......J 

r : 

u 
I : 
I I L_, 

u 

r· 1 

! \ 
~ 

·I'., 
' u 

i i 
cJ 

5 

10 

15 

20 

25 

30 

55 
1515 

Pre-Charge Conference 

(e) HBC rewards card; 

{f) Shoppers Optimum card; 

(g) A pack of Cymbalta medication with 

three pills missing; 

(h) Two packages of Liquid Personal 

Lubrication; 

(i) Princessa Eye make-up; 

(j) Lori Eye make-up; 

(k) Wetslicks lip gloss; 

{1) Lipstick; 

{m) Pencil sharpener; 

(n) Two eye/lip pencils; 

(o) Eye shadow brush; 

(p) Three AA batteries; 

{q) Tide to Go; 

(r) Baby Orajel; 

(s) Tampon; 

(t) Single earring; 

(u) Burn Aid Burn Gel; 

(v) Compact mirror; 

(w) Blue lighter; 

(x) Perfume; 

(y) One ripped five dollar bill; 

(z) One ten dollar bill; 

(aa) Assortment of coins. 
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2. Rules of Evidence 

OUT OF COURT UTTERANCES AND STATEMENTS OF ACCUSED 

(GENERAL INSTRUCTION) 

1. Detective Constable Tyler French testified that 

he arrested Jason Rodgerson by pushing him to the 

ground near the front steps of 307 Bloor Street 

East at 5:13 a.m. on October 29, 2008, in the 

course of the Controlled Drug and Substance Search 

Warrant. You will recall that once Jason Rodgerson 

was handcuffed Detective Constable French states he 

heard Jason Rodgerson say at that time, "I didn't 

do it - it wasn't me." Jason Rodgerson denied that 

he made this statement. He states that he heard 

the back door being broken and a number of persons 

with guns drawn entering'the home. He states he 

did not hear them shouting· "police". Jason 

Rodgerson testified that he was standing near where 

the toothbrush is marked on exhibit #3 (police 

exhibit 156) in the living room and that he went 

out the front door and was pushed to the ground. 

Jason Rodgerson states that what he stated at that 

time was, "don't shoot- don't shoot." 

2. Stephen Roberts testified that Jason Rodgerson 

made the following statements or utterances: 

(a) On the Friday or Saturday before October 26, 

2008, after finishing work Jason Rodgerson said he 

was going to go to a bar and have a few drinks and 

that he was going to meet someone and, "get laid." 
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(b) On the Sunday evening when he attended at 307 

Bloor Street East at approximately midnight Jason 

Rodgerson stated that he had taken Ecstasy and he 

"was off," and that he had, "lost it." Further 

while he was sitting in the living room with Amber 

Young that Jason Rodgerson, who was in the kitchen, 

kept saying to him, "Steve, come here," and 

motioning him to the kitchen. When Roberts 

eventually went to the kitchen, Jason Rodgerson 

told him to go downstairs to the basement or leave 

the home. 

(c) The next day, Monday, at around noon Stephen 

Roberts returned to the home and after entering the 

basement with Jason Rodgerson and as he was about 

to leave he (Roberts) indicated that he had to use 

the bathroom. Roberts testified that Jason 

Rodgerson caught up to him and said, "Don't go up 

there - you don't want to be part of what is up 

there." Stephen Roberts also testified that while 

in the basement Jason Rodgerson told him that he 

got stabbed and he showed him a stab wound on his 

back and he said that there were more stab wounds. 

Stephen Roberts also testified that as he went to 

his van in the driveway, Jason Rodgerson asked him 

to get a shovel. He also testified that at one 

point Jason Rodgerson said he got into a fight with 

the girl. He testified that Jason Rodgerson told 

him that he had to, "burn and bury some stuff." He 

also testified that at some point Jason Rodgerson 

stated that the girl was dead upstairs or there was 
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a mess upstairs, he couldn't be sure which was 

stated. Stephen Roberts testified that later the 

same day he encounters Jason Rodgerson who is 

seated on a picnic table near the No Frills store. 

He states that Jason Rodgerson called out his name 

and after he stopped Rodgerson asked him for a 

smoke. He gave Rodgerson $10 and told him to buy a 

package of cigarettes and to use the change to buy 

bleach. 

(d) Theresa Berger testified that she heard Jason 

Rodgerson in the rear parking lot of the bar state 

that he lived in a grow-op on Bloor Street around 

the corner from the bar and he was announcing that 

he had drugs for sale. 

3. Jason Rodgerson denies that he told Stephen 

Roberts that he should not go upstairs or use the 

bathroom or suggested he did not want him to be, 

"part of what was up there." He also denies that 

he asked Roberts to get a shovel. Rather he states 

that it was Roberts who said he was going to get a 

shovel. Jason Rodgerson also denies that he told 

Roberts that he had to, "burn and bury some stuff." 

4. You have to decide whether you believe Jason 

Rodgerson made the statement or any part of it. 

Regardless of who the witness is, it is still up to 

you to decide whether you believe him or her. 

5. In deciding whether Jason Rodgerson actually 

said these things, you should use your common 
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sense. Take into account the condition of Jason 

Rodgerson and of the witnesses, Detective Constable 

French and Stephen Roberts and Theresa Berger at 

the time of the utterances. Consider the 

circumstances in which the utterance took place. 

Bear in mind anything else that may make the 

witness story more or less reliable. 

6. Whether a witness has recorded a conversation, 

or taken notes about it, does not in itself 

determine how reliable that witness' testimony may 

be. It is, however, one of the things that you may 

consider in deciding whether or how much of the 

witness' testimony to believe. 

7. Unless you decide that Jason Rodgerson made a 

particular remark or statement, you must not 

consider it in deciding this case. 

8. Some or all of the statement or utterance may 

help Jason Rodgerson in his defence. You must 

consider those remarks that may help Jason 

Rodgerson, along with all of the other evidence; 

unless you are satisfied that he did not make them. 

In other words, you must consider all the remarks 

that might help Jason Rodgerson even if you cannot 

decide whether he said them. 

9. If you decide that Jason Rodgerson made a 

remark that may help him in his defence, or if you 

cannot decide whether he made it, you will consider 

that statement along with the rest of the evidence 
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in deciding whether you have a reasonable doubt 

about Jason Rodgerson's guilt. 

10. You may give anything you find Jason Rodgerson 

said as much or as little importance as you think 

it deserves in deciding this case. It is for you 

to say. Anything you find Jason Rodgerson said, 

however, is only part of the evidence in this case. 

You should consider it along with and in the same 

way as all the other evidence. 

PRIOR INCONSISTENT STATEMENTS OF JASON RODGERSON 

1. Like any witness, Jason Rodgerson may also 

be cross-examined about what he said before to 

other persons, including police officers, on any 

subject about which he testified here. The fact 

that Jason Rodgerson has previously said something 

different from what he testified here is one of 

many factors for you to consider when you decide 

how much or little you will believe of or rely upon 

the evidence of Jason Rodgerson in deciding this 

case. 

2. It is for you to say whether there is any 

difference between what Jason Rodgerson said 

before, and what he testified here on the same 

subject. It is also up to you to decide how much 

or little any difference affects your belief and 

reliance upon the evidence of Jason Rodgerson in 

deciding this case. Consider the nature and extent 

of the differences between the earlier and current 
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versions, and any explanation offered for them by 

Jason Rodgerson. Take into account, as well, 

whether the differences relate to a matter of 

importance, or a minor detail. Use your good 

common sense. 

3. Unlike any other witness, however, you may 

also consider what Jason Rodgerson said before as 

evidence of what actually happened, even though 

Jason Rodgerson does not testify that what he said 

before was true. It is for you to say how much or 

little you will believe and rely upon what Jason 

Rodgerson said before as evidence of what actually 

happened. 

MOTIVE 

1. Motive is a reason why somebody does something. 

It is not, I want to emphasize, it is not one of 

the essential elements that Crown counsel must 

prove. It is just part of the evidence - one of 

many things for you to consider as you determine 

whether Jason Rodgerson is guilty. 

2. A person may be found guilty of an offence 

whatever his motive, or even without a motive. 

Absence of a proven motive however, is a 

circumstance for you to consider - one which, you 

may find, tends to support the presumption of 

innocence. A person may also be found not guilty 

of an offence, even with a motive to commit it. 
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3. In this case, Crown counsel relies on the 

alleged sexual assault on A~er Young which 

resulted in a conflict as a motive for Jason 

Rodgerson to commit the offence of murder. It is 

for you to decide whether Jason Rodgerson had such 

a motive or any motive at all, and how much or 

little you will rely on it to help you decide this 

case. 

POST-OFFENCE CONDUCT (GENERAL INSTRUCTION) 

1. Evidence of what Jason Rodgerson said or did 

after Amber Young's death may help you decide 

whether he committed an unlawful homicide and his 

mental state and capacity immediately following 

Amber Young's death and had sufficient awareness to 

form the requisite intent for murder. It may help. 

Or it may not. 

2. The post offence conduct could have a bearing 

on; 

(a) whether Crown counsel has proven beyond a 

reasonable doubt that Jason Rodgerson committed a 

culpable homicide and did not act in self defence 

or cause the death by accident; 

(b) whether Crown counsel has proven beyond a 

reasonable doubt that Jason Rodgerson had the state 

of mind to commit first degree murder and the 

extent to which he was affected by the consumption 

of alcohol and/or drugs; 
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(c) the post offence conduct may also be used in 

your assessment of Jason Rodgerson's credibility. 

3. However, I wish to caution you about a 

potential danger concerning post offence conduct. 

Post offence conduct may appear more probative than 

it really is, and may be, by its very nature, less 

reliable than it seems, or may be consistent with 

other less obvious explanations than the one 

advanced by Crown counsel. You must consider 

evidence of post offence conduct with care and the 

caution I have provided to you. I would also 

direct you to reserve your final judgment about the 

Jason Rodgerson's post offence conduct until all 

the evidence has been considered during your 

deliberations. 

4. What a person said or did after an offence was 

committed may indicate that he acted or spoke in a 

way which, according to human experience and logic, 

is consistent with the conduct of a person who 

committed the offence and inconsistent with the 

conduct of someone who did not do so. On the other 

hand, there may be other explanations for what 

Jason Rodgerson said or did afterwards, such that 

the conduct does not assist in deciding whether he 

acted unlawfully or whether or not he intended to 

kill Amber Young. 

5. You have heard evidence that, after the offence 

charged was committed that Jason Rodgerson: 
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(a) removed the body of Amber Young from the 

home; that he dug a grave at the back of the 

garage; that he removed Amber Young's clothing and 

her rings and placed the body in the grave, poured 

bleach on the corpse and covered the body with 

soil; 

(b) that he placed Amber Young's clothing in a 

garbage bag; 

(c) that he removed the bloodstained mattress 

from the bedroom and placed it outside as depicted 

in the police photographs; 

(d) that he tore up the bloodstained carpet in 

the bedroom and placed it in a garbage bag; 

(e) that he attended at the No Frills grocery 

store and purchased yellow gloves and bleach and 

conducted a cleanup of the bedroom walls wherever 

he could see blood; 

(f) that he disposed of his shirt and Amber 

Young's clothing and a bed sheet in a garbage bag; 

and 

(g) that Jason Rodgerson ran out the front door 

of the home the early hours of October 29, 2008, 

and according to the testimony of Detective 

Constable French that upon being tackled to the 

ground Jason Rodgerson said, "I didn't do it -it 

wasn't me". Jason Rodgerson denies he made this 

statement and he maintains he said, "don't shoot, 

don't shoot." 

6. You may find it helpful to approach this 

evidence of what Jason Rodgerson is alleged to have 

said or done afterwards in two steps. 

I 
L .. 

·--.i 

~ ... .J 

' ••••• 1 



u 

I i 
LJ 
,. . 

lJ 
u 
I i 

I ! 
Li 

l i 
I I 
I i u 

r I 
lJ 

; i 
i ' 
I : 
L: 

r i 
I I u 

u 

I ! 
Lj 

L 
~c 
lJ 

5 

10 

15 

20 

25 

30 

65 
1525 

Pre-Charge Conference 

7. The first step requires you to decide whether 

Jason Rodgerson actually did or said what he is 

alleged to have said or done after the offence was 

committed. 

You have the testimony of Jason Rodgerson in 

examination in-chief that he removed the body and 

dug the grave and removed the clothing and rings . 

and buried the body. You also have his admission 

that he bought the bleach and did a cleanup 

everywhere that he saw blood in the bedroom. He 

admits that he tore up the carpet and put it in 

garbage bags and removed the mattress. He states 

that he put the clothing and bed sheet in garbage 

bags. 

I have previously advised you that Jason Rodgerson 

denied the words testified to by Detective 

Constable French. 

You have the evidence of Detective Aquin concerning 

where the various items referred to above including 

the body in the grave were located. 

You have David Sibley's evidence of the location of 

diluted bloodstains in the bedroom. 

You have the admission evidence of the location of 

the bloodstains and the DNA analysis. 

You have the surveillance video of the No Frills 

store and the admission that Jason Rodgerson 
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attended the store on October 27, 2008, and 

purchased bleach. You will recall the evidence of 

Detective Aquin, the forensic officer, that two 

bleach bottles were located. One bottle was 

located in the garbage bag in the kitchen as shown 

in image #18 of exhibit #14 on the disc and exhibit 

#15 on the printed copies. There was also a second 

bottle of bleach located in the backyard near the 

mattress and shown in images #60, 61, 62 of exhibit 

#14 on the disc and exhibit #15 in the printed 

copies. You also have the bleach bottle marked as 

exhibit #13. 

There is the evidence of Det. Cst. Kennedy and Det. 

Cst. French and Detective Connolly who executed the 

Controlled Drug and Substance Search Warrant at 

5:12 a.m. on October 29, 2008. Detective 

Constables Kennedy and French testified as to the 

strong smell of bleach inside the residence at 307 

Bloor Street East. Det. Cst. Kennedy testified 

that he observed yellow rubber gloves in the 

kitchen. as well as a bucket and mop as depicted in 

image #8 and 9 of exhibit #1(A) (disc) and exhibit 

#1(B), the printed copies. Det. Cst. Kennedy also 

testified concerning the presence of muddy shoes 

outside the back door as depicted in image #17 and 

#18 of exhibits #1(A) and #1(B). This police 

officer also observed a mound of freshly turned 

soil with a green tarp on top together with a 2 ~ 

foot spade to the rear of the garage as depicted in 

images #22 and #23 of exhibits #1(A) and.#1(B). · 
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Detective James Aquin testified as to the location 

of the muddy running shoes outside the rear door of 

307 Bloor Street East. These shoes are shown as 

images five and six on exhibits #14.and #15. The 

shoes are marked as exhibits #7(A) (left shoe) and 

#7(B) (right shoe). They are also depicted as 147 

and 147(A) on the diagram exhibit #2. The shovel is 

depicted as item 102 on exhibit #2. The garbage 

bag with the bleach bottle outside the home is 

depicted as items 104 and 105 on exhibit #2. The 

garbage bag in the kitchen with a bleach bottle is 

shown as item 111 on exhibit #3 and the bucket in 

the kitchen is item 110 on exhibit #3. Det. Aquin 

also testified concerning images 16 and 17 of 

exhibit #14 and #15 which depict the red bucket and 

yellow gloves in the kitchen. The garbage bag 

located in the back yard containing a bleach bottle 

is depicted as item 144 on diagram exhibit #2. The 

shovel seized by Det. Aquin is exhibit #22 and is 

depicted as item 102 on exhibit #2. 

You also have the testimony of Stephen Roberts that 

when he attended at 307 Bloor Street East on Monday 

October 27, 2008, Jason Rodgerson asked him to get 

a shovel and which request he complied with. Jason 

Rodgerson denies that he asked Stephen Roberts for 

a shovel and he stated that it was Stephen Roberts 

who suggested that he get a shovel. Stephen 

Roberts testified that he advised Jason Rodgerson 

to clean the house with bleach. Jason Rodgerson 

agreed with his evidence on this point. 
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If you find that Jason Rodgerson did not do or say 

what he is alleged to have done or said after the 

offence was committed, you must not consider this 

evidence in reaching or helping you reach your 

verdict. 

On the other hand, if you find that Jason Rodgerson 

actually did or said what he is alleged to have 

done or said after the offence was committed, you 

must go on to consider next whether this was 

because Jason Rodgerson was conscious of having 

committed an offence, including the offence 

charged, or for some other reason. 

8. If you find that Jason Rodgerson actually did 

or said what he is alleged to have done or said 

after the offence was committed, you must be 

careful not to immediately conclude that he did or 

said so because he was conscious of having 

committed an offence or the offence charged. 

9. To decide the reason for what Jason Rodgerson 

did or said afterwards, you should consider all the 

evidence. Of particular importance is evidence 

that offers other explanations for this conduct or 

these statements. 

Jason Rodgerson testified that he panicked and was 

in a state of shock after awaking to the knocking 

on the door by Stephen Roberts at approximately 12 

noon on October 27, 2008. He testified that he had 

passed out after vomiting in the toilet in the 
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bathroom following the violent struggle with Amber 

Young in the bedroom. 

Rodgerson testified that he was still in an 

intoxicated state when Roberts told him he was 

going to have to bury the body and clean the house. 

Jason Rodgerson testified that Stephen Roberts told 

him that he was going to bring him a shovel and 

instructed him to go to the No Frills and buy 

bleach. Both Stephen Roberts and Jason Rodgerson 

testified that Roberts gave Rodgerson the money to 

buy the bleach and that Stephen Roberts told him 

to, "clean the friggin house and clean it good." 

Jason Rodgerson testified that Stephen Roberts was 

concerned that Amber Young's death could spur a 

police investigation of the grow-op and anger by 

those who had financed the operation. 

Rodgerson testified·that Roberts told him he had 

three days to clean up the house. 

Stephen Roberts also testified that Jason Rodgerson 

was wearing dirty clothing when Roberts arrived at 

the home on Monday. The admissions which I have 

referred you to above include the No Frills 

security video, and it shows that Jason Rodgerson 

is not wearing the green plaid shirt that he was 

wearing the night before. 

I have previously indicated Jason Rodgerson denies 

the statements alleged by Detective Constable 
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French and Stephen Roberts detailed above. Jason 

Rodgerson testified that he did not know it was the 

police who were battering down and gaining entry 

through the back door the early hours of October 

29, 2008. 

You must not use this evidence about what Jason 

Rodgerson did or said afterwards in deciding or 

helping you decide that Jason Rodgerson committed 

this offence· unless you reject any other 

explanation for it. 

10. If you do not or cannot find that Jason 

Rodgerson did or said those things because he was 

conscious of having done what is alleged against 

him, you must not use this evidence in deciding or 

in helping you decide that Jason Rodgerson 

committed the offence charged. 

11. On the other hand, if you find that what Jason 

Rodgerson did or said afterwards was because he was 

conscious of having done what is alleged against 

him, you may consider this evidence, together with 

all the other evidence, in reaching your verdict. 

POST-OFFENCE CONDUCT (FABRICATED EXPLANATIONS) 

1. In this case, there is evidence from Jason 

Rodgerson that he made a statement to the police 

following his arrest in which he states that he 

lied, was untruthful and gave false information to 
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the police and that he said he did so to deflect 

blame from himself. He states that he attempted to 

implicate Stephen Roberts stating that Steve 

Roberts was trying, "to save his own ass." He 

further testified that he (Rodgerson) did a lot of 

"bull shitting" to the police in the course of the 

interview and he suggested to the police in a 

rhetorical question whether someone else did the 

cleanup of the home. He also agreed in cross

examination that he told the police many times that 

he was not a killer. He then stated in cross

examination that he believes he caused Amber 

Young's death but it was not an "intentional 

killing." 

2. There is evidence upon which you may but do not 

have to find that Jason Rodgerson fabricated or 

made up the statement to the police and implicating 

Stephen Roberts or someone else and denying his 

involvement in the death of Amber young and cleanup 

of the home. You have Jason Rodgerson's testimony 

that he was untruthful and lying to the police as 

detailed above. You also have the forensic 

evidence relating to the DNA as an admission, the 

admission that Jason Rodgerson attended the No 

Frills store on Monday October 27, 2008, and 

purchased bleach and rubber gloves. You have the 

testimony of the drug enforcement officers of Jason 

Rodgerson being in the house at the time of their 

forced entry and that he ran out the front door. 
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3. There is a big difference between disbelief of a 

version of events and fabrication of that same 

version of events. Disbelief of a version of 

events does not mean that the version of events was 

fabricated. Not at all. Evidence that leads you 

only to disbelieve a version of events is not 

independent evidence that the version of events was 

fabricated. 

4. If you believe Jason Rodgerson's evidence that 

he did not commit the offences charged because he 

did not intentionally kill Amber Young, you will 

have to on and consider the other defences and 

directions detailed later in these instructions 

relating to accident, 

and provocation. 

self defence, intoxication 

5. Even if you do not believe Jason Rodgerson's 

evidence that he did not commit the offence 

charged, if that evidence leaves you with a 

reasonable doubt about Jason Rodgerson's guilt or, 

about an essential element of the offence charged, 

you must find him not guilty of that offence. Your 
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6. Even if Jason Rodgerson's evidence that he did 

not commit the offence charged does not leave you 

with a reasonable doubt about his guilt or, about 

an essential element of the offence charged, then 

you must still decide on the basis of all the 

evidence whether Crown counsel has proven Jason 

Rodgerson's guilt beyond a reasonable doubt. 
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7. Mere disbelief of Jason Rodgerson's evidence and 

the other evidence constituting independent 

evidence of fabrication that I have detailed to you 

in the preceding paragraph means that you treat 

that evidence as if it had never been given. In 

other words, ignore it and consider the rest of the 

evidence in deciding the case. 

8. However, if you are satisfied on the basis of 

the testimony of Jason Rodgerson and the 

independent evidence that I have told you about 

that the statements of Jason Rodgerson to the 

police is not just false but was actually 

fabricated (or made up) by Jason Rodgerson, then 

you must next consider the reason why Jason 

Rodgerson fabricated (or made up) the evidence. 

9. Jason Rodgerson testified that he was at the 

police station 10-15 hours and that he was told by 

duty counsel not to tell the police anything and 

make them do their job. He testified that he was 

deflecting questions without implicating himself. 

10. If you find that Jason Rodgerson fabricated, in 

'other words made up this version of events because 

he was conscious (or aware) that he did what is 

alleged, you may take that finding into account, 

along with the rest of the evidence, in deciding 

whether Crown counsel has proven the guilt of Jason 

Rodgerson beyond a reasonable doubt. 
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11. On the other hand, if you do not or are unable 

to find that Jason Rodgerson fabricated (or made 

up) this version of events because he was conscious 

(or aware) that he did what is alleged, you are not 

entitled to use this evidence in the way I have 

described and must decide the case without its 

assistance. 

STATEMENTS OF DECLARANT NOT CALLED AS WITNESS 

1. Sometimes we allow a witness to tell us what 

another person said. 

2. Mitchell Green gave evidence of what Amber 

Young said to him about her fighting with other 

persons when she had been drinking and her wild 

side when she got drunk. He stated that on Sunday 

October 26, 2008 she stated she wanted to go to the 

Down 'Orner Bar. He also testified that she told 

him she was selling drugs including the street drug 

Ecstasy and he stated she wanted him to sell 

Oxycodone as a middle man. 

3 . Stephen Roberts also testified that at 

approximately midnight on Sunday October 26, 2008, 

he went into the living room of 307 Bloor Street 

East where he encountered a person later identified 

as Amber Young who was sitting on the sofa. He sat 

down in an office chair in the living room. He 

states that he spoke to the girl briefly. He 

states that at some point she stated that she knew 

him (Roberts) from somewhere. He testified that he 
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did not know her. He states that she then asked 

him if he wanted to buy some Ecstasy to which he 

responded, "no". He further testified that he 

heard Amber Young ask Jason Rodgerson about, "5 

bucks" repeatedly, "like a broken record for the 

most part." 

4. There is also the'testimony of Constable Kelly 

Murphy who testified concerning the investigation 

and arrest of Amber Young on September 21, 2008, in 

response to a domestic complaint she and her 

partner Constable Aiello attended at an apartment 

on King Street West in Oshawa. Chad Collins 

provided the police with information and the 

officers observed physical injuries on him. 

Constable Murphy saw Amber Young seated on a couch 

in the apartment. The officer testified that Amber 

Young did not deny that she had assaulted Chad 

Collins and asked why she did so she stated she was 

pissed because he had locked her out of the 

apartment. She acknowledged to the police that she 

had struck Chad Collins. Upon arrest Amber Young 

became aggressive and belligerent and calling the 

police officer, a "fucking douche bag" and, "a 

dirty fucking cunt," and both police officers, 

"fucking cocksuckers," and "assholes". Amber Young 

told the officers that she had consumed 8-10 drinks 

of alcohol. 

5. Amber Young obviously is not here to testify 

in this trial. 
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First, you have to decide for yourself what, 

if anything, Amber Young said to Mitchell Green, 

Stephen Roberts or Constable Murphy. In deciding 

whether Amber Young said these things, or any of 

them, you should use your common sense. Take into 

account the condition of Amber Young, Mitchell 

Green and Stephen Roberts and Constable Murphy at 

the time of the conversation, the circumstances in 

which the conversation took place, and anything 

else that may make Mitchell Green's, Stephen 

Roberts' and Constable Murphy's story more or less 

believable. 

7. If you find that Mitchell Green, Stephen 

Roberts and Constable Murphy have reliably reported 

any or all of what Amber Young said, you may use 

those parts of Mitchell Green's, Stephen Roberts' 

and Constable Murphy's testimony to help you decide 

the case. Do not use what you conclude Mitchell 

Green, Stephen Roberts or Constable Murphy have not 

reliably reported. 

8. You should be cautious when you determine how 

much or little you will rely on the evidence of 

what you find Amber Young said to decide this case. 

It may be less reliable than other evidence which 

has been given. Amber Young was not under oath or 

affirmation. She did not promise to tell the 

truth. You did not see or hear Amber Young 

testify. She could not be cross-examined here like 

the witnesses who testified before you. 
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Do not consider this evidence, however, by 

itself. It is only part of the evidence in this 

case. Take it into account, along with other 

evidence that may make it more or less reliable. 

It is up to you to determine how much or little you 

will rely on it to decide this case. 

10. Here are two questions to keep in mind as you 

decide how much or little of Mitchell Green's, 

Stephen Roberts' or Constable Kelly Murphy's 

testimony you find reliable: 

a. would Mitchell Green, Stephen Roberts or 

Constable Kelly Murphy have any reason to make up 

the story about what Amber Young said? 

b. do you think Mitchell Green, Stephen Roberts 

or Constable Kelly Murphy might be mistaken about 

what Amber Young said, or they might have put his 

or her own interpretation on what Amber Young said? 

NOTICE 

[1] There is no dispute 

(e) That October 26,2008 was a Sunday; 

(f) That October 27, 2008 was a Monday; 

(g) That October 28, 2008 was a Tuesday; and 

(h) That October 29, 2008 was a Wednesday. 

30 CHARTS AND SUMMARIES (FILED AS EXHIBITS) 
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1. A map or diagram of the main level of the 

residence at 307 Bloor Street. East and the 

surrounding property were filed as exhibits #2 and 

#3. They illustrate matters about which evidence 

has been given. Their accuracy has not been 

challenged. 

2. Charts or diagrams are only as good as the 

evidence on which they are based. It is for you to 

say how much or little you will rely on them. When 

making that decision, you should consider not only 

how they were prepared, but also the evidence on 

which they were based. However, I tell you that 

Mr. Rodgerson's counsel did not challenge these 

diagrams and the information contained on them. 

3. Special Instructions 

USE OF JUROR NOTES DURING DELIBERATIONS 

1. When we began this trial, I told you that you 

could take notes to help you remember what any 

witness said in testifying here. Some of you have 

done so. You may take your notes with you to the 

jury room for your use during your deliberations. 

2. . Your notes are not evidence, any more than the 

notes that I make or the lawyers make are evidence. 

The only purpose for which you may use your notes 

during your deliberations is to help you remember 

what a witness said or showed, for example, on an 

exhibit. 
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3. It is also important to remember that the 

notes are those of the note-taker, not someone 

else. They may or may not coincide with other 

jurors' memories of the evidence. 

4. A jury's decision is a group decision. 

Everyone has a say, an equal say. We depend on the 

memory and judgment of each one of you to decide 

this case. Do not simply defer to the p·erson who 

is or seems to be the best note-taker. Notes don't 

make decisions: jurors do. 

Now we begin with the offence itself. It's a long 

instruction and we'll be breaking it up as we go 

into the afternoon, I can assure you. 

D. OFFENCES 

CONSTRUCTIVE FIRST DEGREE MURDER (CODE, S. 231(5)) 

1. Jason Rodgerson is charged with first degree 

murder. The formal charge reads: 

That on or about the 27th day of October 2008, 

at the City of Oshawa he did commit first 

degree murder to the person of Amber Young. 

Members of the jury, you're going to see me tie 

this in, I hope successfully, later, but this next 

instruction is something that I will be referring 

you to back to. You'll recall that Mr. Bawden 

yesterday referred to the decision tree. You'll 
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see how this is constructed from what I'm about to 

tell you now. 

2. For you to find Jason Rodgerson guilty of 

first degree murder, Crown counsel must prove each 

of these essential elements beyond a reasonable 

doubt: 

(i) that Jason Rodgerson caused the death of 

Amber Young; 

(ii) that Jason Rodgerson caused the death of 

Amber Young unlawfully; 

(iii) that Jason Rodgerson had the state of 

mind required for murder; 

(iv) that Jason Rodgerson did something that was 

an "essential, substantial and integral 

part" of the killing of Amber Young; 

(v) that the murder was not provoked; 

(vi) that Jason Rodgerson commi.tted or, attempted 

(vii) 

to commit, a sexual assault or committed or 

attempted to commit an unlawful confinement 

of Amber Young; and 

that the sexual assault or, attempt to 

commit sexual assault, or unlawful 

confinement or, attempt to commit unlawful 
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confinement and murder of Amber Young'were 

part of the same series of events. 

If Crown counsel has not satisfied you beyond a 

reasonable doubt of each of these essential 

elements, you must find Jason Rodgerson not guilty 

of first degree murder. 

If Crown counsel has satisfied you beyond a 

reasonable doubt of each of these essential 

elements, you must find Jason Rodgerson guilty of 

first degree murder. 

7. Each essential element that I've just outlined 

for you may be made into a question for you to 

consider carefully and answer. So we begin. 

8 . Did Jason Rodgerson cause Amber Young's death? 

For an act or omission to cause someone's death, it 

must be at least a contributing cause, one that is 

beyond something that is trifling or minor in 

nature. 

There must not be anything that somebody else does 

later that results in Jason Rodgers·on' s act or 

omission no longer being a contributing cause of 

Amber Young's death. 

It is of no concern to you that proper medical 

treatment might have saved Amber Young's life. It 

also does not matter that what Jason Rodgerson did 
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only speeded up Amber Young's death from some 

exis'ting disease or condition. 

9. To answer this question, you must consider all 

the evidence. Do not limit your consideration only 

to the opinions of the experts about what caused 

Amber Young's death. Take into account, as well, 

the testimony of any witness who described the 

events that took place around the time that Amber 

Young was hurt and died. Use your good common 

sense. 

10. You have the testimony of Jason Rodgerson 

which, if you accept, is that in response to an 

unprovoked attack on him by Amber Young and in an 

effort to restrain her, he pushed her down onto the 

floor of the bedroom and while straddling her, his 

knees on either side of her chest, he held the hand 

she was holding a knife with his one hand and with 

his other forearm he pushed on her face. 

11. You also have the evidence of Dr. Pollanen, 

the Chief Forensic Pathologist for Ontario. Dr. 

Pollanen testified that he cannot ascertain the 

cause of death of Amber Young. Dr. Pollanen did 

testify that at the autopsy he performed on 

November 1, 2008, in Toronto, he made the following 

observations: 
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(a) the presence of scattered petechiae 

haemorrhage in the inner eye lids of the 

deceased. He explained that these are red dots 

found on the inner side of the eye lid and which 

are demonstrated in the autopsy photograph (image 

769 of exhibit #26). However, Dr. Pollanen 

testified that the presence of petechiae 

haemorrhage is not, viewed in isolation, itself 

evidence of suffocation; 

(b) injury to the inside of the mouth of Amber 

Young. The most prominent aspect of this injury 

was a 1.6 em laceration to the tissue of the 

middle inner upper lip and which is depicted in 

photo 771 of exhibit #26; and 

(c) there was also an area of discoloration in 

the area below the bottom teeth and the lower lip 

as depicted in photo 772 on exhibit #26. 

Dr. Pollanen testified that these injuries detailed 

above in paragraph 6(a) to(c) inclusive are the 

type of injuries that might be seen in a 

smothering. However, Dr. Pollanen on an autopsy 

could not ascertain the cause of death. 

Dr. Pollanen also testified that he also observed 

at the autopsy; 

(a) injury to the face of Amber Young in that 

her face appeared swollen and there was a 

bruise above her left forehead, which on 
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dissection, was more extensive and went across 

her forehead; 

(b) there was circular bruising around the 

eyes and connected across the nose area which 

was not very prominent; 

(c) there was an abrasion to the bridge of the 

nose which he described as more like a 

friction injury than a bruise type injury; 

(d) the right side of the nasal area had an 

abrasion; 

(e) the nostril area on the left side and its 

junction with the face had a % em laceration 

to the skin; 

(f) injury to the top right hand and wrist as 

depicted in photo 735 of exhibit #26. There 

is a faint purple mark which on dissection was 

confirmed to be bruising; 

(g) on the back side of the left hand he found 

a small abrasion to the first knuckle of the 

ring finger; one small bruise to the wrist and 

one bruise to the forearm adjacent to the 

wrist. The bruises to the wrist and forearm 

adjacent to the wrist are, •ill defined." 

(Photo 742 of exhibit #26) . 

12. You will recall that one of the photos at the 

autopsy (photo 743 of exhibit #26) shows a burn 
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mark to the upper forearm of Amber Young. Dr. 

Pollanen testified that this burn mark is not 

relevant to your considerations. 

13. It is the evidence of Dr: Pollanen that his 

examination revealed no fracture of the skull or 

brain damage. He did testify that the small 

injuries to the face and particularly the forehead 

were impact type injuries. However, he testified 

that in relation to the impact to the forehead 

there was no evidence of brain injury. 

14. Dr. Pollanen also testified concerning 

sedation and the level of consciousness. He drew 

the distinction between being awake and being 

aware. He testified that between sleeping which is 

an unconscious state and fully awake and aware 

there are gradations wherein a person may be awake 

but drowsy caused by a combination of alcohol and 

drugs. He testified that while blood can be 

analysed in a lab to detect the presence of drugs 

and alcohol, nevertheless the level of 

consciousness cannot be determined from lab 

results. Dr. Marie Elliot, the toxicologist 

likewise testified that lab resultscannot determine 

the level of Amber Young's awareness. Dr. Pollanen 

and Marie Elliot did testify that medications which 

were found in Amber Young's system from lab results 

of testing her blood combined with alcohol could 

have a sedation effect on Amber Young. However, 

the degree of sedation cannot be determined from 

lab results independent of other evidence. Dr. 
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Pollanen testified that he ordered the medical 

records of Amber Young and those records combined 

with the lab results determined that the 

·medications found in the deceased's system were 

prescription medications. However, he had no 

information concerning how the deceased was using 

the medications or her tolerance to them over time. 

Therefore, while testifying that the medications 

combined with alcohol can have a sedative effect 

nevertheless it cannot be determined that Amber 

Young was sedated at the time of death. Dr. 

Pollanen testified that other information would be 

needed to corroborate whether the deceased was 

sedated. Dr. Elliot and Dr. Pollanen testified 

that in order to assess the degree of sedation from 

such medications, one would have to observe the 

subject in life. 

15. Dr. Pollanen described that forensic pathology 

has two components; the first is direct observation 

i.e. a bruise to the forehead and dissection of the 

skin· under the bruise; and second, the opinion 

component which involves other pieces of evidence, 

including circumstantial evidence which is taken 

into consideration.· The body is x-rayed and lab 

tests of the blood are conducted. Dr. Pollanen 

explained that in forensic pathology they come to a 

"diagnosis by exclusion" as to the cause of death. 

In this approach to a diagnosis they consider a 

number of potential diagnoses and then after 

gathering all the information from the police 

investigation and lab tests and x-rays together 
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with the direct observations made in the autopsy, 

they come to a diagnosis by excluding possibilities 

for the cause of death. They then by an integrated 

process of logic infer the cause of death by reason 

that one of the possibilities cannot be excluded. 

Dr. Pollanen testified that applying this process, 

death by smothering or asphyxia cannot be excluded. 

16. The Crown Attorney, Mr. Newell, put a 

hypothetical question to Dr. Pollanen that 

assuming: 

(i) a woman who has consumed alcohol and 

prescription medicat.ions; and 

(ii) suffered injuries to her head causing deep 

bruising; and 

(iii) sustained facial injuries inside her eye and 

mouth and around the area of her nose then Dr. 

Pollanen stated that there was nothing in his 

autopsy which would exclude the possibility that 

Amber Young's death could have been caused by 

smothering. 

17. Dr. Pollanen testified that Amber Young did 

not die of illness or disease. 

18. In cross-examination, Dr. Pollanen testified 

that examination of the inside and outside of the 

throat and neck established that Amber Young did 

not die of strangulation. There was no fracture to 
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the skull and there was no evidence of brain 

damage. There was evidence of the nose and mouth 

bleeding. He acknowledged that there was no 

evidence of a punch to the mouth causing the upper 

teeth to jam on the upper lip. He stated that a 

punch to mouth could cause mouth injuries but he 

cannot state that to in fact to be the case. He 

also stated that it was possible that an upward 

force on the upper lip could cause a tearing of the 

lip. Dr. Pollanen testified that if the upper lip 

was forced up to the point it blocked the nostrils 

it could cause a sealing or blocking of the nasal 

airway. 

19. Again in cross-examination, Dr. Pollanen 

acknowledged that asphyxia or smothering can occur 

when a person straddles another on the upper chest 

impairing breathing because the chest cannot expand 

and that there are situations in which a person can 

die because of chest compression depending on the 

position. 

20. Dr. Pollanen testified that classical asphyxia 

or smothering can occur because of a combination of 

interference with the mouth and nose and chest 

compression. He stated that, "restraint asphyxia" 

or, "positional asphyxia," can capture the 

mechanism of death in situations employed by police 

officers, correctional officers, or mental health 

workers in restraining individual persons who may 

be, "freaking out." Dr Pollanen explained in 

relation to, "restraint asphyxia" or "positional 
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asphyxia," that agitated persons involved in a 

struggle may have force applied down to their chest 

putting pressure on their back. They may also have 

interference with their nose, mouth or neck. All 

these factors, including pressureon the chest, as 

for example by a person straddling the chest, come 

together to cause death by asphyxiation. 

21. Mr. Bawden put a hypothetical question to Dr. 

Pollanen. He asked Dr Pollanen to assume the 

following: 

(i) that Jason Rodgerson is straddling Amber Young 

who is lying on her back on the ground. That he is 

essentially sitting on her chest such that the 

inner portions of his thighs are pinning and 

placing weight down on her chest; 

(ii) that a violent struggle is ensuing over a 

period of time and that Amber Young has a knife in 

her hand and Jason Rodgerson is holding her hand 

with the knife down and this violent struggle 

increases Amber Young's need for oxygen; 

(iii) that Jason Rodgerson with his other 

forearm, presses up against the mouth of Amber 

Young, with his forearm horizontal to her mouth and 

moving his forearm upward such that the upper lip 

curls upward toward the nose. In the process the 

lip gets split vertically and then the upper lip 

seals off the breathing passage of the nostrils. 

That there is potentially intermittent interruption 
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of air flow to Amber Young by the forearm Jason 

Rodgerson is using to restrain Amber Young; 

(iv) that Amber Young was under the influence of a 

number of medications and alcohol which could have 

a sedating effect on her central nervous system and 

in the situational analysis, she is not protecting 

her nose and mouth if she is sedated. 

Then these factors could have acted in combination 

to cause the death of Amber Young. 

22. Members of the jury, in the course of putting 

the hypothetical question to Dr. Pollanen, counsel 

for the defence, Mr. Bawden, put to Dr. Pollanen 

that the left front sleeve of Mr. Rodgerson's shirt 

had a blood pattern which was suggested to be 

consistent with expirated blood projected from 

Amber Young's nose during the struggle with Jason 

Rodgerson, and while she was on the ground. The 

same hypothetical was put to Mr. David Sibley. 

However, I would draw your attention to the agreed 

statement of facts exhibit #32, page #15 where it 

is agreed that this bloodstain on the left front 

sleeve of the man's shirt is the DNA of Jason 

Rodgerson. You will recall that Mr. Bawden stood 

up and acknowledged this fact to you. 

23. There is also the evidence of Detective James 

Aquin of the Forensic Identification Unit of the 

Durham Regional Police Service. He.provides 

evidence of various items seized by the police 
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pursuant to a search warrant which includes a 

shovel, muddy running shoes, a mattress in the 

backyard with bloodstains, a Tim Horton's coffee 

cup, and significantly, the shallow grave 

containing the nude body of Amber Young located 

behind the garage. You also have his evidence of 

the garbage bags in the kitchen and outside on the 

grounds and the various articles of clothing, 

bleach bottles and carpet from the bedroom 

contained therein. He testified concerning the 

handprint taken of the right hand of the body of 

the deceased and having the handprint determined to 

be that of Amber Young. You also have the 

testimony and exhibits which document the cell 

phone, rings and Health Card of Amber Young located 

in the living room of the residence. There was 

also recovered the green plaid men's shirt with 

bloodstains and cuts to the back of the shirt . 

There was also recovered from a garbage bag the 

cigarette butt with bloodstains on it. 

24. You also have the testimony of Jason Rodgerson 

who testified concerning touching and, "making out" 

and vaginal and anal intercourse with Amber Young 

in the living room. It is his testimony that they 

then went into the bedroom; shut the door, laid on 

the mattress and started to, "make out again." He 

testified that he did not feel like having sex or 

making out and told Amber Young that they should go 

back to the bar. Jason Rodgerson testified that 

they got up from the mattress and he proceeded to 

button his pants. His testimony is that a 
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discussion followed wherein Amber Young asked if 

she could have her money and he responded, "what 

are you? Some kind of a whore?" He states that he 

next felt a sharp pain in the back as a result of 

Amber Young stabbing him in the back. Jason 

Rodgerson goes on to describe what Amber Young 

stated and the physical struggle that took place 

involving the knife that he states that Amber Young 

had in her hands and which she used to stab him. 

Jason Rodgerson testified that after hitting Amber 

Young as hard as he could in the face she fell 

backwards, "toward the wall in the back," of the 

bedroom. He testified about trying to exit the 

bedroom and the difficulty he encountered with the 

crystal door knob. He states that Amber Young came 

back at him again, and that they wrestled to the 

ground with her landing on her back and he on top 

of her. He states that he grasped her arm with his 

hand and then lost his grip on that arm. He 

testified that she swipes the knife across his back 

two times in a sawing motion. She then stabs him 

twice more and pushes the knife with a grinding 

motion. He then in the course of the struggle goes 

for her right wrist as she is holding the knife in 

her right hand. He states that he was frightened 

and they were screaming at each other and they are 

engaged in a violent physical struggle. Jason 

Rodgerson testified that at this point he put his 

right forearm on her face and he pushed. He states 

that at this point he was also sitting or pinning 
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her chest withhis thighs. He states that Amber 

Young's right hand went limp. 

25. If you accept Jason Rodgerson's testimony then 

you may conclude that he caused Amber Young's death 

by smothering her. 

If you reject Jason Rodgerson's testimony but 

accept the evidence of Dr. Pollanen, together with 

the other evidence, you may conclude that Jason 

Rodgerson caused Amber Young's death by smothering. 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson caused Amber Young's death, 

you must find Jason Rodgerson not guilty. Your 

deliberations would be over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson caused Amber Young's death, you 

must go on to the next question. 

Members of the jury, the defence does not dispute 

that Jason Rodgerson caused Amber Young's death and 

Jason Rodgerson testified that he caused her death. 

The real question is whether he caused her death 

unlawfully. 

26. Did Jason Rodgerson cause Amber Young's death 

unlawfully? 

It is not always a crime to cause another person's 

death. It is a crime, however, to cause the death 
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of another person by an unlawful act. 

The unlawful act alleged in this case is that Jason 

Rodgerson used his body to interrupt the air supply 

to Amber Young's nose and mouth and as a result 

Amber Young was asphyxiated or smothered. 

The unlawful act must be one that any reasonable 

person, in the circumstances, would think could 

likely put another person at risk of some harm or 

injury that is more than brief or minor in nature. 

However, the defence position is that Jason 

Rodgerson did not intend to cause Amber Young's 

death, that her death was an accident and 

alternatively, that Jason Rodgerson acted in self 

defence in the course of defending himself from an 

attack by Amber Young who had a knife in her hand 

and stabbed him in the back more than once. 

Now here begins three different instructions on -

I'm going to begin with accident. First of all 

accident, which is a position advanced in relation 

to the defence, and notice the title. It says, 

"accident involuntary act." 

ACCIDENT (INVOLUNTARY ACT) 

1. It is Jason Rodgerson's position that what 

happened to Amber Young was an accident. To be 

more specific, Jason Rodgerson claims that in his 

struggle with Amber Young and after being stabbed 

several times and while pinning her to the floor 
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and grasping the wrist of her knife hand with his 

left hand that he then put his right forearm on her 

face. Jason Rodgerson testified that the stabbing, 

violent struggle, screaming and Amber Young going 

limp was a, "fast paced thing." He states that 

when Amber Young went limp he first thought. she had 

passed out. His next act was to get hold of the 

knife and throw it toward the closet. 

2. The criminal law punishes people only for 

their conscious voluntary acts. If a person has no 

voluntary control over what he or she is doing, 

because he is responding to an assault, the 

criminal law does not hold that person responsible 

for that conduct, whatever its consequences may be. 

3 . Jason Rodgerson does not have to prove that 

what happened to Amber Young happened by accident. 

Crown counsel must satisfy you beyond a reasonable 

doubt that what happened to Amber Young was not an. 

accident. 

4. I have already reviewed for you the.testimony 

of Jason Rodgerson concerning how he states that 

Amber Young stabbed him after he called her a whore 

and how the violence escalated as he struck her 

face and forehead, and the wrestling on the ground 

where he was further stabbed several more times and 

also that the knife was passed by his back in a 

sawing motion. I have also reviewed how he pinned 

Amber Young to the floor which he states was in the 

manner of the hypothetical question put to Dr. 
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Pollanen by Mr. Bawden. Jason Rodgerson also 

testified that he didn't want to hurt the girl and 

he especially didn't want to kill her. He 

testified how he began to drag Amber Young to the 

bedroom door, tha.t he felt sick and he went to the 

toilet, vomited and passed out on the bathroom 

floor. His testimony is that he did not realize 

that Amber Young had died until the next morning 

when he awakes to Stephen Roberts knocking on the 

door. 

5. You also have the post offence conduct and 

fabricated explanations instruction which I have 

provided to you above. By way of summary, you have 

the evidence of the purchasing of the bleach at the 

No-Frills store by Mr. Rodgerson; the cleanup of 

the walls of the bedroom with bleach, the removal 

of the mattress, the digging of the grave, and 

removal of the clothing and rings from the body of 

Amber Young and the burial of the body. There is 

the evidence relating to the carpet being cut up 

and put in garbage bags as well as the clothing of 

Amber Young. 

6. You have the evidence of Mr. David Sibley and 

his evidence that for the most part the walls of 

the bedroom demonstrated a cleanup. You also have 

the various conclusions of David Sibley which are 

incorporated into the agreed statement of fact 

which is exhibit #32 and which I have detailed for 

you under the admissions heading above. 
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7. You also have the testimony of Dr. Pollanen to 

consider which I have previously detailed for you. 

You have the findings on the autopsy of injuries to 

both eyes, the forehead and face and the cheek and 

jaw of Amber Young. You have the evidence of Dr. 

Elliot relating to the prescription medications and 

alcohol from the lab analysis of Amber Young's 

blood and her testimony that two of the medications 

were above therapeutic levels. However the level 

above therapeutic levels was qualified by Dr. 

Elliot because of the processes occurring as a 

result of death. 

8. If you have a reasonable doubt that what 

happened to Amber Young was an accident, you must 

find Jason Rodgerson not guilty. Your 

deliberations would be over. 

9. If you are satisfied beyond a reasonable doubt 

that what happened to Amber Young was not an 

accident, you must go on to the next question. 

Now here's what I was going to say to you earlier. 

There's three self defences now that I've got to 

outline to you and as Mr. Bawden referred you to 

yesterday. First, dealing with self defence 

generally as an introductory instruction. 

SELF DEFENCE (INTRODUCTORY INSTRUCTION) 

1. Usually, it is unlawful for anyone to 

intentionally apply force to anybody else, by any 
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means, without the other person's consent. 

However, our law allows us to use force in 

defending ourselves from attack. Anyone who 

applies force to another person to defend himself 

commits no crime when his conduct comes within the 

limits the law imposes. 

2. Each of you may have your own idea of what self 

defence may include. Under our law, however, self 

defence is not a loose term. Quite the contrary. 

There are limits on when and how much force may be 

used to defend ourselves, our property, or others 

under our protection. 

3. Self defence arises from the need for self-

preservation. It must not be used to get revenge 

on, or get even with someone else. 

4. In this case, there has been evidence that 
I 

Jason Rodgerson may have acted in self defence. It 

is not Jason Rodgerson's responsibility to prove 

that he was justified in using force; it is Crown 

counsel's responsibility to prove beyond a 

reasonable doubt that Jason Rodgerson was not 

justified in using force. Later I will give you a 

list of questions that relate to this defence. 

Please listen carefully to these instructions. I 

will also explain what options are open to you in 

answer to each question. 
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SELF DEFENCE AGAINST UNPROVOKED ASSAULT (CODE, S. 

34(1)) 

1. Anyone who has been unlawfully assaulted or, 

who reasonably believed that he was being 

unlawfully assaulted, but who did not provoke the 

assault, may use force against the person who he 

reasonably believed is attacking him. There are 

limits, however, on when and how much force may be 

used by a person who is attacked or, believes he is 

being attacked. The person who has been assaulted 

first must not intend to kill or cause really 

serious harm to the other person, and must not use 

any more force than is necessary to defend against 

the original assault. 

2. A person who defends him or herself in the 

circumstances I have just described has acted 

lawfully and must be found not guilty. The reason 

is simple: he has committed no crime. 

3. Jason Rodgerson does not have to prove that he 

was acting in lawful self defence. It is for Crown 

counsel to satisfy you beyond a reasonable doubt 

that Jason Rodgerson was not acting in lawful self 

defence on this basis. 

4. To decide whether Jason Rodgerson was acting in 

lawful self defence on this basis, you may have to 

consider as many as four issues. Each issue may be 

converted into a question for you to consider and 

answer. 
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Did Jason Rodgerson reasonably believe that he 

was being unlawfully assaulted by Amber Young? 

0 Did Jason Rodgerson provoke what he reasonably 

believed was the unlawful assault by Amber Young? 

o Did Jason Rodgerson intend to kill or cause 

really serious injury to Amber Young? 

o Did Jason Rodgerson use more force than was 

necessary to defend himself against Amber Young? 

Now, to go back to the first issue, is the 

following question: 

5. Did Jason Rodgerson reasonably believe that he 

was being unlawfully assaulted by Amber Young? 

An unlawful assault is the intentional application 

of force, directly or indirectly, by any means, to 

Jason Rodgerson's body without Jason Rodgerson's 

consent. It is not necessary that Amber Young 

actually assault Jason Rodgerson. The issue is 

whether Jason Rodgerson reasonably believed, in the 

circumstances as he knew them to be, that he was 

being unlawfully assaulted, not whether Jason 

Rodgerson was actually assaulted by Amber Young. 

You have the evidence of the cuts to the back of 

Jason Rodgerson's shirt. You also have the 

photographs of Jason Rodgerson's back, knees, nose, 

hands and feet taken by the police following his 

arrest which is exhibit #4 and the enlarged 

1"1 
! ... J 

~-··! 

L..i 

,.._ ... 
i : 
Li 
~"""1 
i : 

····: 

f"! 

•... J 

· .. ' •. ] i 
( 

[] 



u 
j 

~ 

~c 
LJ 
f l 

i 1 ' ' ~-' 

i i 
1 I 
u 

f l 
I I 
LJ 

I : 
lJ 

I i 
'---' 

r ; 
i ! 
u 

I I 
I ' u 

I ! 
LJ 

i I 
LJ 

I l 

I l u 

i I 

I ' I i 
LJ 

! ] 
LJ 

~~) 
u 

5 

10 

15 

20 

25 

30 

1 01 
1561 

Pre-Charge Conference 

photograph of the back is exhibit #5. There is 

also the testimony of Detective Constable French 

that the wounds to the back of Jason Rodgerson that 

he observed shortly after 5:53 a.m. on October 29, 

2008, appeared to be stab wounds. You also have 

Stephen Roberts's testimony that on Monday, October 

27, 2008, Jason Rodgerson told him that he had been 

stabbed by the girl and then pulled down his shirt 

collar to show him a wound on his back close to the 

shoulder blade, and he said there was more stab 

wounds. You have the evidence of a knife recovered 

in the closet of the bedroom and photographs of the 

knife, as well as its place of recovery in the 

bedroom closet. There is evidence of other knives 

in the kitchen of the residence. 

The forensic evidence demonstrates that a 

significant struggle took place in the bedroom of 

the home. Exhibit #32, which is an agreed 

statement of facts, provides the following: 

(i) Page 9 - The bloodstain on the west wall of 

the bedroom has the DNA of Jason Rodgerson; 

(ii) Page 10 - The bloodstain on the back of the 

bedroom door has the DNA of Jason Rodgerson; 

(iii) Page 12 - A bloodstain on the wall close to 

the door in the bedroom (swab #8) has the DNA of 

Jason Rodgerson; 

(iv) Page 13 - A bloodstain on the north wall of 

the bedroom above the grate has the DNA of Jason 

Rodgerson; 
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(v) Page 14 - A bloodstain on the back of the 

dresser has the DNA of Jason Rodgerson; 

(vi) Page 15 - A bloodstain on the front left 

sleeve of Jason Rodgerson's shirt has the DNA of 

Jason Rodgerson; 

(vii) Page 16 - A bloodstain on the lower left back 

side of Jason Rodgerson's shirt has the DNA of 

Jason Rodgerson; 

(viii) Page 17- A bloodstain near the back left 

armpit of Amber Young's jacket has the DNA of Jason 

Rodgerson; 

(ix) Page 18 - A bloodstain on the upper back of 

the left sleeve of Amber Young's jacket has the DNA 

of Jason Rodgerson; 

(x) Page 20 - A bloodstain on the right front 

sleeve of Jason Rodgerson's shirt has the DNA of 

Amber Young and Jason Rodgerson; and 

(xi) Page 21 - A bloodstain on the front bottom of 

Jason Rodgerson's shirt has the DNA of Amber Young 

and Jason Rodgerson. 

Jason Rodgerson's shirt is also available to you as 

exhibit #12. 

You also have the testimony of Jason Rodgerson who 

testified concerning touching and "making out" and 

vaginal and anal intercourse with Amber Young in 

the living room. It is his testimony that they 

then went into the bedroom, shut the door, laid on 

the mattress and started to, "make out again." He 

testified that he did not feel like having sex or 

making out and told Amber Young that they should go 
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back to the bar. Jason Rodgerson testified that 

they got up from the mattress and he proceeded to 

button his pants: His testimony is that a 

discussion followed wherein Amber Young asked if 

she could have her money and he responded, "what 

are you? Some kind of a whore?" He states that he 

next felt a sharp pain in the back as a result of 

Amber Young stabbing him in the back. Jason 

Rodgerson goes on to describe what Amber Young 

stated and the physical struggle that took place 

involving the knife that he states that Amber Young 

had in her hands and which she used to stab him. 

Jason Rodgerson testified that after hitting Amber 

Young as hard as he could in the face she fell 

backwards, "toward the wall in the back," of the 

bedroom. He testified about trying to exit the 

bedroom and the difficulty he encountered with the 

crystal door knob. He states that Amber Young came 

back at him again, and that they wrestled to the 

ground with her landing on her back and he on top 

of her. He states that he grasped her arm with his 

hand and then lost his grip on that arm. He 

testified that she swiped the knife across his back 

two times in a sawing motion. She then stabs him 

twice more and pushes the knife with a grinding 

motion. He then in the course of the struggle goes 

for her right wrist as she is holding the knife in 

her right hand. He states that he was frightened 

and they were screaming at each other and are 

engaged in a violent physical struggle. Jason 

Rodgerson testified that at this point he put his 
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right forearm on her face and he pushed. He states 

that at this point he was also sitting or pinning 

her chest with his thighs. He states that Amber 

Young's right hand went limp and he grabbed the 

knife and threw it toward the closet. 

There is also the post offenc~ conduct evidence 

which I have instructed you on previously relating 

to the digging of the grave and burying of the 

body, the removal of clothing and rings from Amber 

Young's body. There is also the evidence relating 

to the purchase of the bleach, the cleanup of 

bloodstains in the bedroom and the cutting up and 

removal of the carpet in the bedroom as well as the 

removal of the mattress to the back yard. Further, 

there is the dismantling of Amber Young's cell 

phone. Again I would direct you to review again my 

instruction on post offence conduct above and.the 

use that may be made of this evidence. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson was not unlawfully assaulted or, 

did not reasonably believe that he was being 

unlawfully assaulted, Jason Rodgerson was not 

acting in lawful self defence on this basis. Your 

consideration of this basis of self defence would 

be at an end. 

If you find or have a reasonable doubt about 

whether Jason Rodgerson reasonably believed that he 

was unlawfully as.saulted, you must go on to the 

next question. 
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Did Jason Rodgerson provoke the unlawful 

assault by Amber Young? 

Jason Rodgerson may·provoke an assault by: 

o blows 

0 words 

o gestures, 

or any combination of words or actions intended to 

cause Amber Young to assault him. 

Jason Rodgerson testified that while in the bedroom 

and after they stood up and he was buttoning his 

pants, that Amber Young asked him for money to 

which he states he responded, "what are you? Some 

kind of whore?" He states that Amber Young 

responded, "I'm not a whore. I'm not a fucking 

whore. I'll fucking kill you," and he states that 

the next thing he felt was a sharp pain in his 

back. He testified that he had been stabbed by 

Amber Young. 

I would remind you to review my instruction on 

Statements of Declarant Not Called As 

A Witness above in relation to the statements 

attributed to Amber Young. 

You have the evidence of the pathologist, Dr. 

Pollanen. He testified that at the autopsy he 
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performed on November 1, 2008, in Toronto, he made 

the following observations: 

(a) The presence of scattered petechiae 

haemorrhage in the inner eye lids of the 

deceased. He explained that these are red 

dots found on the inner side of the eye lid 

and which are demonstrated in the autopsy 

photograph (image 769, exhibit #26). However, 

Dr. Pollanen testified that the presence of 

petechiae haemorrhage is not, viewed in 

isolation, itself evidence of suffocation; 

(b) Injury to the inside of the mouth of 

Amber Young. The most prominent aspect of 

this injury was a 1.6 em laceration to the 

tissue of the middle inner upper lip and which 

is depicted in photo 771 of exhibit #26; 

(c) There was also an area of discoloration 

in the area below the bottom teeth and the 

lower lip as depicted in photo 772 of exhibit 

#26. 

Dr. Pollanen also testified that he also observed: 

1. Injury to the face of Amber Young in that her 

face appeared swollen and there was a bruise 

above her left forehead which on dissection 

was more extensive and went across her 

forehead. 
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2. There was circular bruising around the eyes 

and connected across the nose area which was 

not very prominent. 

3. He also observed bruising of the left cheek 

and jaw. 

4. There was an abrasion to the bridge of the 

nose which he described as more like a 

friction injury than a bruise type injury. 

5. The right side of the nasal area had an 

abrasion. 

6. The nostril area on the left side and its 

junction with the face had a ~ em laceration 

to the skin. 

7. Injury to the top right hand and wrist as 

depicted in photo 735 of exhibit #26. There 

is a faint purple mark which on dissection was 

confirmed to be bruising. 

8. On the back side of the left hand he found a 

small abrasion to the first knuckle of the 

ring finger; one small bruise to the wrist and 

one bruise to the forearm adjacent to the 

wrist. The bru_ises to the wrist and forearm 

adjacent to the wrist are, ~ill defined." 

(Photo 742 of exhibit #26) . 

You also have the evidence of David Sibley and 

Detective Aquin relating to the bloodstains on the 

walls of the bedroom, the carpet and clothing of 

Jason Rodgerson and Amber Young. 

There is also the testimony of the bartenders and 

patron at the bar that while Amber Young appeared 
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to be impaired and had some difficulty manoeuvring 

through a vestibule door, nevertheless there 

appeared to be no conflict or disharmony as between 

Jason Rodgerson and Amber Young. There was some 

evidence that Jason Rodgerson, as the evening 

progressed at the bar, became loud, cocky and 

insulting to another patron. However, there was no 

observed hostility as between Jason Rodgerson and 

Amber Young at the Down 'Orner Bar. 

Stephen Roberts' testimony is that while he sat in 

the living room with Amber Young on Sunday, October 

26, 2008, he observed that at one point she 

appeared to be off in her own world and rubbing her 

stomach and the inside of her thighs. At other 

times, she seemed to be aware of her surroundings 

as she asked him whether they knew each other and 

she asked him if he wanted to buy Ecstasy. He 

testified that he observed that both Jason 

Rodgerson and Amber Young appeared to be "stoned." 

Further, while Jason Rodgerson was anxious and 

persistent in trying to have him leave the main 

level of the residence, Stephen Roberts did not 

observe Jason Rodgerson or Amber Young to be 

hostile or in conflict with one another. 

Stephen Roberts testified that on the Sunday 

evening he observed the kitchen to be "trashed" and 

when he asked Rodgerson what happened that 

Rodgerson said, "I'm off - I lost it." 
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Stephen Roberts also testified that on Monday 

October 27, 2008, when he returned to the home that 

Jason Rodgerson, who appeared "half-tuned", stated 

that he and the girl had got into a fight and she 

had stabbed him. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson provoked the unlawful assault by 

Amber Young, Jason Rodgerson was not acting in 

lawful self defence on this basis. Your 

consideration of this basis of self defence would 

be at an end . 

If you have a reasonable doubt about whether Jason 

Rodgerson provoked the unlawful assault by Amber 

Young, you must go on to the next question. 

8. Did Jason Rodgerson intend to kill or cause 

really serious injury to Amber Young? 

This question requires you to consider Jason 

Rodgerson's state of mind when he used force 

against Amber Young. What did Jason Rodgerson mean 

to do? 

To determine what Jason Rodgerson intended, what he 

meant to do, you should consider all the evidence. 

You should consider, 

0 

0 

0 

what he did or did not do; 

how he did or did not do it; and 

what he said or did not say. 
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Crown counsel must prove beyond a reasonable doubt 

that Jason Rodgerson had this specific intent to 

commit murder. To decide whether Jason Rodgerson 

had the specific intent to commit murder, you 

should take into account the evidence about his 

consumption of alcohol and/or drugs, along with the 

rest of the evidence that throws light on his state 

of mind at the time the offence was allegedly 

committed. 

You should look at Jason Rodgerson's words and 

conduct before, at the time and after the death of 

Amber Young. All these things and the 

circumstances in which they happened, including 

evidence about how much alcohol and/or drugs Jason 

Rodgerson consumed and over how long, may shed 

light on Jason Rodgerson's state of mind at the 

time he allegedly committed the offence charged. 

All this evidence may help you decide what Jason 

Rodgerson meant or didn't mean to do. In 

considering all the evidence, use your good common 

sense. 

You may conclude, as a matter of common sense, that 

if a. sane and sober person acts in a way that has 

predictable consequences, that person usually 

intends or means to cause those consequences. But 

that is simply one way for you to determine a 

person's actual state of mind, what he actually 
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intended or meant to do. It is a conclusion that 

you may only draw, however, after considering all 

the evidence, including evidence about Jason 

Rodgerson's consumption of alcohol and/or drugs. 

It is not a conclusion you must reach. It is for 

you to say whether you will draw that conclusion in 

this case. If you have a reasonable doubt about 

Jason Rodgerson's state of mind, you must not 

conclude that he intended or meant to bring about 

the predictable consequences of what he did. 

RECESS: 

UPON RESUMING: 

THE COURT: Members of the jury, I'll have you 

help me a little bit. Over the lunch hour where I 

can't get the left arm, the right arm correct, so 

I'm going to ask you to assist me by taking out and 

inserting pages so that the instruction is 

corrected. The first page is page 41, if you can 

take out the existing page 41, you'll see that in 

the paragraph 21 of page 41, third line from the 

bottom I've got the correct forearm changed in 

there. If the old pages could be collected as we 

go here please. 

Then if you go over to page 42 again, I got under 

accident, paragraph one, I had to get the right 

made left and the left made right so that that's 

the corrected instruction. 
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And then we move ahead to page 47, take out the old 

47 and insert the new page 47 that's been given to 

you. You'll see again at the top of the page, 

third line down, I again had to change the - change 

it to the right forearm and_I think page 48 just 

follows. Take out page 48, you have as well the new 

page 48 just so that it provides the proper 

sequencing of the sentences and also, on page 48 I 

put a, b, c, in on the left column. Change that. 

Then page 50 is a change, the words that I use and 

I'm going to take you just down to that and 

actually read it to you. Take out old page 50, put 

in the new page 50 and it will be the third 

paragraph from the bottom and I'm just going to 

cead that to you so that you see the change. 

~urder is not committed if Jason Rodgerson lacked 

the intent to commit murder. The crime of murder 

requires proof of a particular state of mind. For 

an unlawful killing to be a murder, Crown counsel 

must prove that Jason Rodgerson either meant to 

kill Amber Young or meant to cause Amber Young 

bodily harm and that Jason Rodgerson saw the 

likelihood that Amber Young could die from the 

injury but was reckless whether her death ensued or 

~ot. 

You'll see also and I'm going to change although I 

say page 51, page 53, I'm just going to ask you to 

change. I haven't read it yet, but pull out the 

old page 53, put in the new 53. Again, that was 
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dealing with a right and left issues, arms 

description. Then I think we're all the way over 

to pages 72 and 73 and I just ask you to take out 

the old 72 and 73 and insert these two new pages. 

We're going to continue with page 51, and I'll 

start from the top. Again we're discussing this 

self defence and this particular question inside 

the consideration of self-defence. 

You may conclude, as a matter of common sense, that 

if a sane and sober person acts in a way that has 

predictable consequences, that person usually 

intends or means to cause those consequences. But 

that is simply one way for you to determine a 

person's actual state of mind, what he actually 

intended or meant to do. It is a conclusion that 

you may only draw, however, after considering all 

the evidence, including evidence about Jason 

Rodgerson's consumption of alcohol and/or drugs. 

It is not a conclusion you must reach. It is for 
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you to say whether you will draw that conclusion in CJ 
this case. If you have a reasonable doubt about 

Jason Rodgerson's state of mind, you must not 

conclude that he intended or meant to bring about 

the predictable consequences of what he did. 

You have the evidence of Anna Goulet, the 

bartender, at the bar on Sunday, October 26, 2008. 

Her shift started at 7:00 p.m. and ended at 3:00 

a.m. She knew Amber Young from another bar that 

she worked at. She testified that Amber Young 
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arrived at the bar at approximately 9:30 to 9:45 

p.m. and within a few minutes of arriving, she 

observed Amber Young talking to Jason Rodgerson. 

Anna Goulet testified that Jason Rodgerson arrived 

at the bar at approximately 8:30p.m. She 

testified that she served Jason Rodgerson three 

bottles of Canadian beer. It is her testimony that 

she refused to serve Amber Young because she 

appeared inebriated. Her testimony was that Jason 

Rodgerson was in her way as she served patrons and 

she asked him three times to move. She had an 

exchange with him where she relates that he stated 

he was from New Brunswick and therefore, he had to 

be told more than once to move. She also states 

that he had a cocky tone and asked her what she was 

going to do about it (i.e. about moving). She 

testified that Jason Rodgerson was talking to a 

number of the patrons at the bar and he was getting 

along fine with them. She observed Jason Rodgerson 

and Amber Young leaving the bar at approximately 

11:00 p.m . 

You also have the.evidence of Christina Cresswell, 

who was the bartender from 12:00 noon to 7:00 p.m. 

After she completed her shift, she stayed at the 

bar to take photographs for a web site on Facebook. 

She testified that she left the bar at 10:30 p.m. 

as her daughter was babysitting. You will recall 

that she took the picture filed as an exhibit which 

shows Jason Rodgerson seated at the bar and Amber 

Young standing beside him with her back to the 

camera. She testified how she observed Amber Young 
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coming through the vestibule doors and having 

difficulty locating the handle to the second door. 

She also testified that she observed that Amber 

Young was wobbly on her legs as she walked toward 

the bar on arriving. It is her testimony that 

Jason Rodgerson and Amber Young were getting along 

very well at the bar and they were laughing, 

giggling and smiling. There was no physical 

contact or signs of affection between them. She 

could not hear what they were saying. Christina 

Cresswell testified that Amber Young's eyes looked 

half closed like she had been drinking too much 

after she saw her re-enter the bar. Her testimony 

is that she saw Amber Young arrive at the bar at 

9:30p.m. She testified that she saw Amber Young 

order, "two shooters." She states that she had 

gone behind the bar to get her purse when she heard 

Amber Young order two "liquid cocaine shots." She 

was curious to know the mixture and she observed 

Anna Goulet mixing the drinks in a one oz. glass. 

It is her testimony that Amber Young bought the 

drink for her and Jason Rodgerson. It is further 

her testimony that Jason Rodgerson came into the 

bar at approximately 8:30p.m. She testified that 

she observed that Mr. Rodgerson was laughing 

loudly. She states that Jason Rodgerson was being 

served beer at the bar; she does· not know the kind 

or the amount. 

Theresa Berger was a patron at the bar on Sunday, 

October 26, 2008. She testified that she arrived 

at the bar at 6:00p.m. and she left between 10:00 
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and 11:00 p.m. She states that she was not 

consuming alcohol. Her testimony is that when 

Jason Rodgerson first got to the bar, she did not 

take much notice of him. After awhile and as the 

band set got longer she states that Jason Rodgerson 

caught her attention as he was being obnoxious and 

rude. She also observed him talking to patrons in 

the back parking lot while having a smoke. She 

heard him say he was from New Brunswick. She did 

not observe him to have any problem with his 

balance or slurring his speech and that it was only 

as the evening went on that she observed Jason 

Rodgerson to get louder. Theresa Berger testified 

that she heard Jason Rodgerson announce that he was 

living in a grow-Op on Bloor Street around the 

corner from the bar and that he was announcing that 

he had drugs for sale. She also testifies that she 

observed Amber Young having considerable difficulty 

while attempting to leave the front door of the 

bar, and that she was lifting the blind behind the 

door. She also testified that she observed Amber 

Young re-enter the bar by the front door within a 

short period of time. After refreshing her memory 

from the transcript of her testimony at the 

preliminary inquiry, Theresa Berger stated that 

Jason Rodgerson's conversation about the grow-op 

occurred when Amber Young was not present. 

However, in cross-examination you will recall that 

by reference again to her testimony at the 

preliminary hearing, Theresa Berger was not certain 

whether Amber Young was present when the comment 

concerning the grow-op was made. Theresa Berger 
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testified that she observed Jason Rodgerson and 

Amber Young leave the bar together. She testifies 

that she was in the back parking lot as she 

observed Jason Rodgerson and Amber Young walk down 

the driveway and turn south on Ritson Road. 

There is also the evidence of Stephen Roberts to 

consider in relation to this question. He 

testified that Jason Rodgerson told him that he and 

the girl had gotten into a fight and that he was 

stabbed. He described Jason Rodgerson and Amber 

Young as being "stoned" on the Sunday evening, but 

they were enjoying themselves and there was no 

evidence of conflict between them. He described 

the kitchen as being "trashed" on the Sunday 

evening. He states that Jason Rodgerson told him 

that he had taken Ecstasy. He described the 

marijuana plants being moved to one of the basement 

rooms. He states that Jason Rodgerson told him not 

use the bathroom as he did not want him to be a 

part of what was up there. 

him a shovel. 

He asked Roberts to get' 

Jason Rodgerson denies that he asked Roberts to get 

him a shovel and he denies that he told Roberts not 

to use the bathroom or enter the main level of the 

home. As detailed previously, Jason Rodgerson 

maintains that he placed his right forearm on the 

face of Amber Young, pressing until he felt her 

hand go limp. He states that he believed she had 

"passed out" and he did not intend to harm her. 
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Once again you also have to consider the post 

offence conduct which I have previously outlined to 

you. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson either intended to kill or 

intended to cause really serious injury to Amber 

Young, Jason Rodgerson was not acting in lawful 

self defence on this basis. Your consideration of 

this basis of self defence would be at an end. 

Otherwise, you go on to the next question. 

9. Did Jason Rodgerson use more force than was 

necessary t·o defend himself against Amber Young? 

This question requires you to consider the 

relationship between the unlawful assault by Amber 

Young and the force used by Jason Rodgerson to 

defend himself against it. 

Anyone defending himself cannot be expected to know 

exactly how much force is necessary in self

defence. What a reasonable person would believe or 

do in sinilar circumstances to defend himself 

against Amber Young is one of the factors that you 

should consider in deciding whether the force used 

by Jason Rodgerson was necessary to defend himself 

against Amber Young's attack. 

Your answer to this question will depend on your 

view of the evidence. Consider all the 
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circumstances. Use your common sense, experience, 

knowledge of human nature, and your assessment of 

what actually happened. 

If Jason Rodgerson did nothing more than a 

reasonable person would consider necessary to 

defend himself in the circumstances as Jason 

Rodgerson knew or, believed them to be, he acted in 

lawful self defence on this basis. Jason Rodgerson 

also acted in lawful self defence even if he was 

honestly mistaken about the facts, as long as he 

did no more than a reasonable person would have 

considered necessary to defend himself in the 

circumstances as Jason Rodgerson believed them to 

be. 

Jason Rodgerson testified that he straddled Amber 

Young. That he placed one hand to pin Amber 

Young's knife hand and he used his forearm to press 

as hard as he could on her face. 

You also have the hypothetical questions put to Dr. 

Pollanen which I have previously detailed for you 

as to the cause of death of Amber Young. You also 

have the details of the injuries to the head, face 

and wrist of Amber Young which again I have 

previously detailed for you. You have the 

bloodstain forensic analysis of David Sibley which 

has also been detailed for you above. There is 

also the admissions detailed for you which are 

agreed statement of facts and in particular the DNA 

evidence on the walls, door, and carpet of the 
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bedroom and the mattress and clothing of Jason 

Rodgerson and Amber Young. 

If you have a reasonable doubt about whether Jason 

Rodgerson used more force than was necessary to 

defend himself against Amber Young, you must find 

Jason Rodgerson not guilty. Your deliberations 

would be at an end. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson used more force than was necessary 

to defend himself against Amber Young, Jason 

Rodgerson was not acting in lawful self defence on 

this basis. Your consideration of this basis of 

self defence would be at an end. You would then 

have to decide what offence Jason Rodgerson 

committed. 

You then will have to consider whether Jason 

Rodgerson acted in self defence on another basis as 

follows. 

So, I've now covered off one basis of self-defence. 

Here is the second basis of self-defence. 

SELF DEFENCE AGAINST UNLAWFUL ASSAULT WHERE DEATH 

OR GRIEVOUS BODILY HARM CAUSED (CODE, S. 34(2)) 

1. In some circumstances, a person who reasonably 

believed that he is being unlawfully assaulted may 

use force against his attacker, even if that person 
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provoked the assault, and intentionally killed or 

seriously injured his attacker. 

2. An accused who intentionally kills or seriously 

injures his attacker acts in lawful self defence if 

he reasonably feared death or serious injury from 

the violence of the original or continued assault, 

and reasonably believed that he could not otherwise 

save himself from death or serious injury. 

3. An accused who intentionally kills or seriously 

injures somebody in lawful self defence must be 

found not guilty because he has committed no.crime. 

An accused does not have to prove that he was 

acting in lawful self defence on this basis. Crown 

counsel must satisfy you beyond a reasonable doubt 

that the accused was not acting in lawful self 

defence on this basis. 

4. To decide whether Jason Rodgerson was acting in 

lawful self defence on this basis, you have to 

consider as many as three issues. Each issue may 

be converted into a question for you to consider 

arid answer: 

o Was Jason Rodgerson unlawfully assaulted by 

Amber Young? 

o Did Jason Rodgerson use force against Amber 

Young because ~ason Rodgerson reasonably feared 

that Amber Young would kill or seriously injure 

him? 
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o Did Jason Rodgerson use force against Amber 

Young because Jason Rodgerson reasonably 

believed that he could not otherwise save 

himself from being killed or seriously injured 

5 by Amber Young? 

5. Go back to the first issue then put in the form 

of a question; Was Jason Rodgerson unlawfully 

assaulted by Amber Young? 
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An unlawful assault is the intentional application 

of force, directly or indirectly, by any means, to 

Jason Rodgerson's body without Jason Rodgerson's 

consent. It is not necessary that Amber Young 

actually assault Jason Rodgerson. The issue is 

whether Jason Rodgerson reasonably believed, in the 

circumstances as he knew them to be, that he was 

being unlawfully assaulted, not whether Jason 

Rodgerson was actually assaulted by Amber Young. 

It does not matter whether Jason Rodgerson provoked 

what he reasonably believed was the assault by 

Amber Young . 

Jason Rodgerson testified that when his back was 

turned to Amber Young that she stabbed him in the 

back. 

There is the shirt of Jason Rodgerson with the cuts 

to the back of the shirt. There are the wounds to 

the back of Jason Rodgerson which have been · 

characterized as stab wounds by various witnesses. 

There is the knife recovered in the bedroom closet 
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and evidence of other knives in the residence. You 

also have the evidence of Jason Rodgerson which I 

have previously outlined to you and you'll recall 

he testified that he was frightened and he thought 

that Amber Young was going to kill him as she had 

already stabbed him once in the back before he 

wrestled her to the floor. There is also his 

testimony that Amber Young, while holding the 

knife, stated she was going to kill him. 

Stephen Roberts also testified that Jason Rodgerson 

told him that he had been stabbed in the back by 

the girl. 

Once again I would also direct you to consider the 

post offence conduct detailed for you previously 

above. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson was not unlawfully assaulted or, 

did not reasonably believe that he was being 

unlawfully assaulted, Jason Rodgerson was not 

acting in lawful self defence on this basis. Your 

consideration of this basis of self-defence would 

be at an end. 

If you find or have a reasonable doubt about 

whether Jason Rodgerson reasonably believed that he 

was unlawfully assaulted, you must go on to the 

next question. 

6. Did Jason Rodgerson reasonably fear that Amber 

Young would kill or seriously injure him? 
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This question requires you to consider not only 

Jason Rodgerson's state of mind when he used force 

against Amber Young, but also what a reasonable 

person would fear in the same circumstances. 

Did Jason Rodgerson fear that Amber Young would 

kill or seriously injure him? Would a reasonable 

person have the same fear in the same 

circumstances? 

Fear is a state of mind, Jason Rodgerson's state of 

mind. To determine whether Jason Rodgerson feared 

that he would be killed or seriously injured by 

Amber Young, you should consider all the evidence. 

You should consider: 

0 what Jason Rodgerson and Amber Young did or 

did not do; 

0 how they did or did not do it; and 

o what they said or did not say. 

You should look at their words and conduct before, 

at the time and after Jason Rodgerson used force 

against Amber Young. All these things, and the 

circumstances in which they happened may shed light 

on Jason Rodgerson's state of mind at the time. 

They may help you decide whether Jason Rodgerson 

was afraid that Amber Young would kill or seriously 

injure him. Use your good common sense. 

Jason Rodgerson's fear of death or serious injury 
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must also be reasonable in the circumstances as 

Jason Rodgerson knew or honestly believed them to 

be. Would a reasonable person in those 

circumstances fear death or serious harm from Amber 

Young? 

A reasonable person is sane and sober, not 

exceptionally excitable, aggressive, or fearful; a 

person who has the same powers of self-control that 

we expect our fellow citizens to exercise in 

society today. 

The danger that Jason Rodgerson was in, or honestly 

and reasonably believed he was in, does not have to 

be immediate. The immediacy, or otherwise, of it, 

however, is a factor for you to consider in 

assessing the honesty and reasonableness of Jason 

Rodgerson's belief. 

The issue involved in this question is not whether 

Jason Rodgerson was actually in danger of being 

killed or seriously injured by Amber Young. The 

issue is whether Jason Rodgerson honestly and 

reasonably feared that he was in that kind of 

danger. 

Jason Rodgerson was on his own premises when these 

events occurred. There is no obligation on a 

person who is in his own premises to retreat from 

an attacker. However, the matter of retreat is a 

factor to consider. 
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Jason Rodgerson testified that he was surprised and 

frightened after Amber Young stabbed him the first 

time. He described her as being out of control, 

angry, agitated and that she was "crazed" and that 

"this girl snapped." He states that she came at 

him a second time after he had hit her with all his 

strength and stated she was going to kill him. 

There is Jason Rodgerson's shirt with cuts to the 

back, the stab wounds to his back, the DNA relating 

to bloodstains which I have previously outlined to 

you. 

There are also the statements that Jason Rodgerson 

made to Stephen Roberts on Monday, October 27, 

2008, which I have previously detailed to you that 

he said he and the girl had a fight and she had 

stabbed him. 

Again there is the post offence conduct relating to 

the disposal of the body, carpet, clothing and 

cleanup and all the other matters I have outlined 

for you above pertaining to post.offence conduct. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson did not honestly and reasonably 

fear that Amber Young would kill or seriously 

injure him when she used f,orce against Jason 

Rodgerson, Jason Rodgerson was not acting in lawful 

self defence on this basis. You would then have to 

decide what offence Jason Rodgerson committed. 
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Otherwise, you must go on to the next question. 

7. Did Jason Rodgerson reasonably believe that he 

could not otherwise save himself from being killed 

or seriously injured by Amber Young? 

This question also requires you to consider not 

only Jason Rodgerson's state of mind when he used 

force against Amber Young, but also what a 

reasonable, person would believe in the same 

circumstances. 

Did Jason Rodgerson believe that he could not save 

himself from being killed or seriously injured by 

Amber Young other than by killing or seriously 

injuring Amber Young? Would a reasonable person 

have the same belief in the same circumstances? 

Belief is a state of mind, Jason Rodgerson's state 

of mind. To determine whether Jason Rodgerson 

believed that he could not save himself from being 

killed or seriously injured by Amber Young, other 

than by killing or seriously injuring Amber Young, 

you should consider all the evidence. You should 

consider: 

0 what Jason Rodgerson and Amber Young did or 

did not do; 

o how they did or did not do it; and 

0 what they said or did not say. 
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You should look at their words and conduct before, 

at the time and after Jason Rodgerson used force 

against Amber Young. All these things and the 

circumstances in which they happened may shed light 

on Jason Rodgerson's state of mind at the time. 

They may help you decide whether Jason Rodgerson 

believed that he could save himself from death or 

serious injury only by killing or seriously 

injuring Amber Young. Use your good common sense. 

Jason Rodgerson's belief must also be reasonable in 

the circumstances as Jason Rodgerson knew or 

honestly believed them to be. Would a reasonable 

person in those circumstances have a similar belief 

in the need to kill or seriously injure Amber Young 

to preserve himself from a similar fate? 

A reasonable person is sane and sober, not 

exceptionally excitable, aggressive, or fearful; a 

person who has the same powers of self-control that 

we expect our fellow citizens to exercise in 

society today. 

The danger that Jason Rodgerson was in, or honestly 

and reasonably believed himself to be in, does not 

have to be immediate. The immediacy, or otherwise, 

of it, however, is a factor for you to consider in 

assessing the honesty and reasonableness of Jason 

Rodgerson's belief. 

The issue involved in this question is not whether 

the only actual way for Jason Rodgerson to save 
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himself from death and/or serious injury from Amber 

Young was to kill and or cause serious injury to 

Amber Young. The issue is whether Jason Rodgerson 

honestly and reasonably believed that to do so was 

the only way to save himself from a similar fate. 

The evidence relevant to this issue is the 

testimony of Jason Rodgerson that he was surprised 

by the attack and the suddenness of the attack. He 

testified that he tried to reason with Amber Young 

telling her that she was not a whore and to drop 

the knife. He also testified that he struck Amber 

Young with all his strength and turned toward the 

door to escape the room. He testified that he 

could not get the handle to work on the door and 

Amber Young was back at him a. second time. I' have 

previously outlined his evidence of how he states 

they wrestled to the floor and how he pinned h~r 

with his thighs and her wrist and then putting his 

forearm on her face. You also have Dr. Pollanen's 

evidence to consider in relation to his findings on 

the autopsy including his autopsy finding of a tear 

to the upper lip which I have detailed for you 

previously. 

Again I rPfer you to the post offence conduct which 

I have previously outlined to you. 

You have the physical evidence of the shirt, the 

DNA evidence relating to bloodstains and their 

location on the walls, door and carpet of .the 

bedroom and the clothing of Jason Rodgerson and 

Amber Young. 
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There is no evidence that Jason Rodgerson and Amber 

Young knew each other before Sunday, October 26, 

2008. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson did not honestly and reasonably 

believe that he could only save himself from death 

or serious injury by killing or seriously injuring 

Amber Young, Jason Rodgerson was not acting in 

lawful self defence on this basis. You would then 

have to consider the next basis of self defence. 

Otherwise, you must find Jason Rodgerson not 

guilty. Your deliberations would be over. 

Now, the third self-defence. 

SELF DEFENCE WHERE ACCUSED IS AGGRESSOR 

[1] In some circumstances a person who, without 

justification, has: 

• assaulted another person; or 

• provoked another person to assault him 

may use further force in lawful self defence. 

[2] A person who defends him or herself in the 

circumstances that I am about to describe has acted 

lawfully and must be found not guilty. The reason 

is simple: he has committed no crime. 
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[3] Jason Rodgerson does not have to prove that he 

was acting in lawful self defence on this basis. 

It is for Crown counsel to satisfy you beyond a 

reasonable doubt that Jason Rodgerson was not 

acting in lawful self defence on this basis. 

[4] To decide whether Jason Rodgerson was acting 

in lawful self defence on this basis, you may have 

to consider as many as five issues. Each issue may 

be converted into a question for you to consider 

and answer: 

• Did Jason Rodgerson assault Amber Young or 

provoke an assault on him by Amber Young without 

justification? 

• Did Jason Rodgerson use further force 

against Amber Young because he reasonably feared 

that Amber Young would kill or seriously injure 

him? 

• Did Jason Rodgerson honestly and reasonably 

believe that he needed to use further force to save 

himself from d~ath or serious injury from Amber 

Young? 

• Did Jason Rodgerson try to kill or seriously 

injure Amber Young before he needed to save himself 

from death or serious injury from Amber Young? 

n 
~ ... ~ 

f] I 
!.. 

~~· 
' ' 

n 
L.J 

r. 
I I 
L.J 

~·"' i I ... ) 
~ ..... 
. I 
! I 
•.. .J 

:·~, 

I 
I .: 

.-"""\ 

I· I·"]' l. 



]c 
' ' u 

r 1 
LJ 

c t 
i \ 
~J 

I i 
I : 
'---' 

(j 
u 
i ; 
I I 
l-' ·" 

I I 
l.J 

... 1 

i i 
w 

r : 
I I 
L~ 

r i 
l..J 

\ i 
I : 
L-' 

\ i 
u 

5 

10 

15 

20 

25 

30 

133 
1593 

Pre-Charge Conference 

• Did Jason Rodgerson decline further conflict 

and stop or retreat from it as much as feasible 

before he needed to save himself from death or 

serious injury from Amber Young? 

Back to the first issue then, [5] Did Jason 

Rodgerson assault or provoke an assault by Amber 

Young, without justification? 

It is an assault for Jason Rodgerson to 

intentionally apply force to Amber Young, directly 

or indirectly, by any means, without Amber Young's 

consent. 

Jason Rodgerson testified that after being stabbed 

in the back the first time he delivered more than 

one blow with his fist to the head and face of 

Amber Young which caused her to fall back to the 

south wall. He then testified that Amber Young 

came back to him screaming and brandishing the 

knife and in the course of the struggle, she cut 

his wrist twice and they grappled and fell to the 

floor. He straddled Amber Young with his thighs 

and pushed down on her face with his forearm. 

Jason Rodgerson testified that the attack by Amber 

Young was provoked by him calling her a whore. 

One person may provoke another person by any 

conduct, including 

• blows 
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words 

gestures; or 

any combination of blows, words or gestures, 

which is intended to provoke an assault by the 

other person. An assault is the intentional 

application of force by one person to another, 

directly or indirectly, by any means, without the 

other person's consent. 

I have reviewed the testimony of Jason Rodgerson as 

it relates to this consideration. However, Jason 

Rodgerson's testimony has to be considered in 

relation to all the evidence which I have outlined 

to you previously, including the forensic evidence 

of Detective Aquin and David Sibley, the 

photographs marked as exhibits, the agreed 

statement of facts relating to DNA and the post 

offence conduct. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson did not assault Amber Young without 

justification, and did not provoke Amber Young to 

assault him without justification, Jason Rodgerson 

was not acting in lawful self defence on this 

basis. Your consideration of this basis of self 

defence would be over. You would then have found 

that Jason Rodgerson's intentional application of 

force was unlawful and you would have to go on to 

consider the next essential element in the offence 

charged. 
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Otherwise, you must go on to the next question. 

[6] Did Jason Rodgerson use further force against 

Amber Young because he reasonably feared that Amber 

Young would kill or seriously injure him? 

This question relates to both Jason Rodgerson's 

conduct and his state of mind. 

Consider first whether Jason Rodgerson, after 

assaulting or provoking Amber Young to assault him 

without justification, used further force against 

Amber Young. To decide this issue, use your good 

common sense, experience, knowledge of human 

nature, and assessment of what actually happened 

here. 

The question also requires you to consider not only 

Jason Rodgerson's state of mind when he used 

further force against Amber Young, but also what a 

reasonable person would consider in the same 

circumstances. 

Did Jason Rodgerson fear that Amber Young would 

kill or seriously injure him? Would a reasonable 

person have the same fear in the same 

circumstances? 

Fear is a state of mind, Jason Rodgerson's state of 

mind. To determine whether Jason Rodgerson feared 

that he would be killed or seriously injured by 
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Amber Young, you should consider all the evidence. 

You should consider: 

• what Jason Rodgerson and Amber Young did or 

did not do; 

• .. 
how they did or did not do it; and 

what they said or did not say . 

You should look at their words and conduct before, 

at the time and after Jason Rodgerson used force 

against Amber Young. All these things and the 

circumst~nces in which they happened may shed light 

on Jason Rodgerson's state of mind at the time. 

They may help you decide whether Jason Rodgerson 

was afraid that Amber Young would kill or seriously 

injure him. Use your good common sense. 

Jason Rodgerson's fear of death or serious injury 

must also be reasonable in the circumstances as 

Jason Rodgerson knew or honestly believed them to 

be. Would a reasonable person in those 

circumstances fear death or similar harm from Amber 

Young? 

A reasonable person is sane and sober, not 

exceptionally excitable, aggressive, or fearful, a 

person who has the same powers of self-control that 

we expect our fellow citizens to exercise in 

society today. 

Again, you have the testimony of Jason Rodgerson 

who testified that Amber Young was coming at him 
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with the knife and screaming vulgarities and he 

states she is telling him that she is going to kill 

him. He states that he was initially stabbed in 

the back. He hit her more than once in the face 

and forehead and this knocked her back toward the 

south wall of the bedroom. He attempted to exit 

the door of the bedroom and encountered 

difficulties with the crystal handle. He states 

that Amber Young came back at him screaming and 

brandishing the knife and cut his wrist twice and 

then they wrestled to the floor where he proceeded 

to straddle her chest and pushed down on her face 

with his forearm. In cross-examination Jason 

Rodgerson states that as long as she had the knife 

he, "was not letting go." He states she continues 

to fight while on the floor with his forearm pushed 

down on her face as hard as he could. He states he 

did not intend to harm or cause death to Amber 

Young and stated in cross-examination that he 

intended to "restrain this girl as much as I could 

to get her to stop stabbing me." He states that 

Amber Young "snapped" after he called her a whore 

and she said, "I'm going to fucking kill you." He 

testified that he feared for his life and he 

thought he was going to die. He acknowledges that 

he caused the injury to the upper lip of Amber 

Young as related by Dr. Pollanen and shown in the 

autopsy photograph which is an exhibit on this 

trial. 

Again I would direct you to consider all the 

evidence including the agreed statement of facts, 
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the DNA evidence, the location of a knife in the 

closet, the exhibits filed, and the post offence 

conduct previously detailed for you and the 

testimony of Stephen Roberts concerning his Sunday 

night and Monday attendances at 307 Bloor Street 

East. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson did not honestly and reasonably 

fear that Amber Young would kill or seriously 

injure him when he used further force against Amber 

Young, Jason Rodgerson was not acting in lawful 

self defence on this basis. You would then have to 

decide what offence Jason Rodgerson committed. 

Otherwise, you must go on to the next question. 

[7] Did Jason Rodgerson use further force against 

Amber Young because he honestly and reasonably 

believed it was necessary to save himself from 

death or serious injury from Amber Young? 

This question also requires you to consider not 

only Jason Rodgerson's state of mind when he used 

further force against Amber Young, but also what a 

reasonable person would believe in the same 

circumstances. 

Did Jason Rodgerson believe that he could not save 

himself from being killed or seriously injured by 

Amber Young other than by using further force 
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against Amber Young? Would a reasonable person 

have the same belief in the same circumstances? 

Belief is a state of mind, Jason Rodgerson's state 

of mind. To determine whether Jason Rodgerson 

believed that he could not save himself from being 

killed or seriously injured by Amber Young, other 

than by using further force against Amber Young you 

should consider all the evidence. You should 

consider: 

• what Jason Rodgerson and Amber Young did or 

did not do; 

• 
• 

how they did or did not do it; and 

what they said or did not say. 

You should look at their words and conduct before, 

at the time and after Jason Rodgerson used further 

force against Amber Young. All these things and 

the circumstances in which they happened may shed 

light on Jason Rodgerson's state of mind. They may 

help you decide whether Jason Rodgerson believed 

that he could save himself from death or serious 

injury only by killing or seriously injuring Amber 

Young. Use your good common sense. 

Jason Rodgerson's belief must also be reasonable in 

the circumstances as Jason Rodgerson knew or 

honestly believed them to be. Would a reasonable 

person in those circumstances have a similar belief 
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in the need to kill/seriously injure Amber Young to 

preserve himself from a similar fate? 

A reasonable person is sane and sober, not 

exceptionally excitable, aggressive, or fearful, a 

person who has the same powers of self-control that 

we expect our fellow citizens to exercise in 

society today. 

The danger that Jason Rodgerson was in, or honestly 

and reasonably believed himself to be in, does not 

have to be immediate. The immediacy, or otherwise, 

of -it, however, is a factor for you to consider in 

assessing the honesty and reasonableness of Jason 

Rodgerson's belief. 

The issue involved in this question is not whether 

the only actual way for Jason Rodgerson to save 

himself from death/serious injury from Amber Young 

was to kill or cause serious injury to Amber Young. 

The issue is whether Jason Rodgerson honestly and 

reasonably believed that to do so was the only way 

to save himself from a similar fate. 

I have previously outlined for you the evidence of 

Jason Rodgerson on this issue. He states that 

Amber Young came at him a second time after he had 

punched her in the face and head. He states that 

she threatened to kill him. She cut him twice in 

the wrist and they wrestled to the floor as he 

pinned her to the floor and held her knife hand 
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down and then placed his forearm in the manner 

which I have previously detailed. 

I would also refer you again to the statement of 

agreed facts, the post offence conduct which I have 

detailed to you and the testimony of Dr. Pollanen 

and his autopsy examination. 

If Crown counsel has satisfied you beyond a 

reasonable doubt that Jason Rodgerson did not 

honestly and reasonably believe that he could only 
' save himself from death or serious injury only by 

killing o.r seriously injuring Amber Young, Jason 

Rodgerson was not acting in lawful self defence on 

this basis. You would then .have to decide what 

crime Jason Rodgerson committed. 

Otherwise, you must go on to the next question. 

[8] Did Jason Rodgerson try to kill or seriously 

injure Amber Young before he needed to save himself 

from death or serious injury from Amber Young? 

This question requires you to consider what 

happened before it became necessary for Jason 

Rodgerson to use further force to save himself from 

being killed or seriously injured by Amber Young. 

Self defence is based on necessity. Our law does 

not permit an accused person to use self defence as 

an excuse or cover for conduct that is not based on 

the need for self-preservation at all. An accused 
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is not permitted under our law to anticipate what 

might be necessary, to take action before the need 

to do so arises, then to claim self defence to 

justify the pre-emptive strike. 

I have detailed the testimony of Jason Rodgerson on 

this point. He states that after responding to the 

initial stab wound to the back and the screaming 

and threats made by Amber Young, he tried to exit 

the door but encountered difficulty opening the 

door as previously reviewed with you. Amber Young, 

according to Jason Rodgerson comes back at him a 

second time, still with the knife in her hand and 

cuts him twice on the wrist as he grapples to gain 

control of her knife hand. His evidence is that 

they fall to the floor with him on top of her. She 

is still struggling and has the knife in her hand. 

He pins her chest and knife hand and then U:ses his 

forearm to press down hard on her face and which 

likely caused her to suffocate. 

I also would direct you to review my instruction on 

post offence conduct which I have detailed for you 

previously concerning the cleanup, the grave and 

burial of the body, the removal of the mattress and 

carpet and all the other post offence conduct that 

I have previously referred to. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson tried to kill or seriously injure 

Amber Young before he needed to save himself from 

death or serious injury from Amber Young, Jason 
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Rodgerson was not acting in lawful self defence on 

this basis. Your consideration of this basis of 

self defence would be over. 

Otherwise, you must go on to the next question. 

[9] Did Jason Rodgerson decline further conflict 

and quit or retreat from it as much as feasible 

before he needed to save himself from death or 

serious injury from Amber Young? 

This question requires you to consider what Jason 

Rodgerson did to end the altercation before he 

needed to take action to save himself from being 

killed or seriously injured by Amber Young. 

Anyone who has unlawfully assaulted another person, 

or provoked that other person to assault him, must 

end the conflict, which he started, where it is 

feasible to do so, before it becomes necessary for 

him to take further action to save himself from 

being killed or seriously injured by that other 

person. 

"Feasible" means capable of being done, carried 

out, or dealt with successfully in any way. 

Whether it is feasible depends on all the 

circumstances as Jason Rodgerson knew or honestly 

believed them to be. 

Could Jason Rodgerson have successfully refused to 

be involved in any further altercation with Amber 

Young and stopped or retreated from it? Could 
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Jason Rodgerson have done these things before it 

became necessary for him to take action to save 

himself from being killed or seriously injured by 

Amber Young? What other options were available as 

a practical matter? Could Jason Rodgerson have 

left? Could he have ended the altercation before 

necessity forced him to continue? Use your common 

sense, experience, knowledge of human nature and 

assessment of what actually happened here. 

I do not propose to review and state again what I 

have already reviewed with you except to say you 

must consider all the evidence including the 

evidence I have reviewed or directed you to 

consider and review. Further, Jason Rodgerson 

testified that he tried to exit the bedroom door. 

After striking Amber Young in the face, he 

encountered the explained problem with the crystal 

door handle, and by that point Amber Young was 

again attacking him. Jason Rodgerson also 

testified that he put his hands up as he told Amber 

Young that she was not a whore and to drop the 

knife. He then testified that he was stabbed twice 

in the wrist. 

If you arP satisfied beyond a reasonable doubt that 

Jason Rodgerson did not decline further conflict or 

stop or retreat from it, as much as feasible, 

before he needed to save himself from death or 

serious injury from Amber Young, Jason Rodgerson 

was-not acting in lawful self defence on this 

basis. Your consideration of this basis of self 

defence would be over. 
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Otherwise, you must find Jason Rodgerson not 

guilty. Your deliberations would be over. 

To decide the question, "did Jason Rodgerson cause 

Amber Young's death unlawfully?n you should 

consider all the circumstances of Jason Rodgerson's 

conduct. Take into account not only the nature of 

the act alleged, but also anything else said at or 

about the same time. 

Members of the Jury, I do not wish to recite to you 

all the testimony which I have outlined previously. 

However, in.considering the essential element or 

question "did Jason Rodgerson cause Amber Young's 

death unlawfully?n I would direct you to consider 

all the evidence including the agreed statement of 

facts, the forensic evidence of Dr. Pollanen, 

Detective Aquin, the bloodstain analysis of David 

Sibley, the testimony of Stephen Roberts and the 

testimony of Jason Rodgerson as well as the post 

offence conduct of Jason Rodgerson. 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson unlawfully caused the death of 

Amber Young, you must find Jason Rodgerson not 

guilty. Your deliberations would be over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson unlawfully caused the death of 

Amber Young, you must go on to the next question or 

essential element. 
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So I've covered the first two essential elements; 

cause the death and cause the death unlawfully. 

I'm now going to move on to the third element of 

state of mind. 

27. Did Jason Rodgerson have the state of mind 

required for murder? 

The crime of murder requires proof of a particular 

state of mind. For an unl·awful killing to be a 

murder, Crown counsel must prove that Jason 

Rodgerson meant either to kill Amber Young or meant 

to cause Amber Young bodily harm that Jason 

Rodgerson knew was likely to kill Amber Young and 

was reckless whether Amber Young died or not. The 

Crown does not have to prove both. One is enough. 

All of you do not have to agree on the same state 

of mind, as long as all of you are sure that one of 

the required states of mind has been proven beyond 

a reasonable doubt. 

If Jason Rodgerson did not mean to de either, Jason 

Rodgerson committed manslaughter. 

To determjne Jason Rodgerson's state of mind, what 

he meant to do, you should consider all the 

evidence. You should consider: 

• what he did or did not do; 

• how he did or did not do it; and 

• what he said or did not say. 
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You should look at Jason Rodgerson's words and 

conduct before, at the time and after the unlawful 

act that caused Amber Young's death. All these 

~hings, and the circumstances in which they 

happened, may shed light on Jason Rodgerson's state 

of mind at the time. They may help you decide what 

he meant or didn't mean to ao. Along with this 

evidence, you should consider the opinion of the 

expert, Dr. Marie Elliot, who testified about Jason 

Rodgerson's state of mind. In considering all the 

evidence, use your good common sense. 

You may conclude, as a matter of common sense, that 

if a sane and sober person does something that has 

predictable consequences, that person usually 

intends or means to cause those consequence's. But 

that is simply one way for you to determine a 

person's actual state of mind, what he actually 

meant ·to do. It is a conclusion that you may only 

reach, however, after considering all the evidence. 

It is not conclusion you must reach. It is for.you 

to say whether you will reach that conclusion in 

this case. 

In determining whether, in ali the circumstances, 

it is appropriate to draw this ~rmiss~le 

inference that Jason Rodgerson intended that 

natural consequence of his actions, you must take 

into account all of the evidence, including the 

evidence that the accused may have been in an 

impaired or reduced mental condition at the time of 

the killing. The evidence may, of course rebut 
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that common sense inference. If, after a 

consideration of the evidence, you are left 

with a reasonable doubt as to whether or not it is 

appropriate to draw the inference that Jason 

Rodgerson intended the natural consequences of his 

actions, then you must not draw that inference. 

You should consider the testimony of Jason 

Rodgerson about how he was stabbed in the back 

suddenly by Amber Young in response to him calling 

her a whore. He stated that this attack and 

stabbing by Amber Young was sudden and unexpected. 

He states that Amber Young "snapped" and she began 

screaming profanities at him and stating that she 

was going to kill him. He states that she stabbed 

him on the wrist twice as he grappled her hand for 

the knife. He then proceeded to strike her as hard 

as he could with his fist and he struck her more 

than once. He testified that this blow knocked 

Amber Young to the south wall of the bedroom. He 

states that he then went to the door and tried to 

turn the handle but it would not engage. He 

testified concerning the "sweet spot" in the 

handle. While doing so, he states that Amber Young 

is attackJng him again with the knife and they 

wrestle to the floor. He states that Amber Young 

is attempting to put the knife into his back first 

.with a sawing motion and then actually putting the 

knife into his back and grinding it. He states 

that he straddled Amber Young, pinned or held her 

knife hand while· she kept resisting. He then used 

the forearm of his other hand to push down hard on 
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her face until her hand went limp. He then grabbed 

the knife and threw it toward the closet. He 

thought Amber Young was unconscious or passed out 

and he states that he decided he was going to put 

ber out the front door. He began to drag her by 

the arms pulling her jacket off in the process and 

falling to the floor. He testified that he became 

nauseous and went to the toilet where he vomited 

and passed out on the bathroom floor only to be 

awakened the next day by Stephen Roberts knocking 

on the door. 

You also have the No Frills store security video 

which shows Jason Rodgerson entering and leaving 

the store after purchasing bleach and the yellow 

rubber gloves. 

There is also the post offence conduct which.I have 

outlined to you previously as well as the 

fabricated explanation instruction that I also gave 

you. The post offence conduct includes removing 

the body of Amber Young, removing her clothing and 

rings and burying her in a shallow grave at the 

back of the garage after pouring bleach on her 

remains to hide the smell. There is the evidence 

of the removal of the mattress from the home to the 

backyard, the cleanup of the walls, door and carpet 

in the bedroom as detailed in the evidence of David 

Sibley and Detective Aquin, as well as the agreed 

statement of facts. There is the evidence of 

tearing up the carpet and the disposal of Amber 

Young's clothing and the bed sheet and other items 
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as shown in the various photographs made as. 

exhibits. There is also the evidence pertaining to 

the dismantling of the cell phone. 

There is also the testimony of Stephen Roberts to 

consider concerning his attendances at 307 Bloor. 

Street East on October 2 6tb, :c.nd again on Monday, 

October 27th, and what he observed of Jason 

Rodgerson and what Rodgerson told him concerning 

what had happened in the home. 

You also have the issue of what utterance or 

statement Jason Rodgerson said to Detective 

Constable French. 

ACCIDENT (UNINTENDED CONSEQUENCES) 

This is not a defence but it is related again to 

the state of mind. Remember, that's the issue 

we're focussing on now, state of mind. 

1. Jason Rodgerson's admits that he smothered or 

asphyxiated Amber Young, but says that he is not 

guilty of murder because he did not intend to 

smother or asphyxiate her. To be more specific, 

Jason Rodgerson claL1s that he did not mean to 

cause the death of Amber Young. 

2. Jason Rodgerson does not have to prove that the 

death of Amber Young was accidental. It is up to 

Crown counsel to satisfy you beyond a reasonable 
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doubt that the death of Amber Young was not an 

accident. 

3 . To determine wha·t Jason Rodgerson meant to do 

when he smothered or asphyxiated Amber Young, you 

must consider all the evidence. 

4. The crime of murder requires proof of a 

particular state cif mind. For an unlawful killing 

to be a murder, Crown counsel must prove that Jason 

Rodgerson meant either to kill Amber Young or meant 

to cause Amber Young bodily harm that Jason 

Rodgerson knew was likely to kill Amber Young and 

was reckless whether Amber Young died or not. The 

Crown does not have to prove both. One is enough. 

All of you do not have to agree on the same state 

of mind, as long as all of you are sure that one of 

the required states of mind has been proven beyond 

a reasonable doubt. 

To determine Jason Rodgerson's state of mind, what 

he meant to do, you should consider all the 

evidence. You should consider: 

• what he did or did not do; 

• how he did or did not do it; and 

• what he said or did not say. 

You should look at Jason Rodgerson's words and 

conduct before, at the time and after the unlawful 

act that caused Amber Young's death. All these 
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things, and the circumstances in which they 

happened, may shed light on Jason Rodgerson's state 

of mind at the time. They may help you decide what 

he meant or didn't mean to do. In considering all 

the evidence, use your good common sense. 

INTOXICATION 

Now intoxication, which is a defence. 

1. Alcohol and/or drugs have an intoxicating 

effect on those who use them. Intoxication that 

causes a person to cast off restraint and to act in 

a manner in which he would not act, if sober, is no 

excuse for committing an offence, if he had the 

state of mind required to commit the offence. An 

intoxicated state of mind is nonetheless a state of 

mind. 

2. Murder is not committed if Jason Rodgerson 

lacked the intent to commit murder. The crime of 

murder requires proof of a particular state of 

mind. For an unlawful killing to be a murder, 

Crown counsel must prove that Jason Rodgerson meant 

either to kill Amber Young or meant to cause Amber 

Young bodily harm and Jason Rodgerson saw the 

likelihood that Amber Young could die from the 

injury, but was reckless whether death occurred or 

not. 

3. Crown counsel must prove beyond a reasonable 

doubt that Jason Rodgerson had this specific intent 
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to commit murder. To decide whether Jason 

Rodgerson had the specific intent to commit murder, 

you should take into account the evidence about his 

consumption of alcohol and or drugs, along with the 

rest of the evidence that throws light on his state 

of mind at the time the offence was allegedly 

committed. 

4. To determine Jason Rodgerson's state of mind, 

what he meant to do, you should consider all the 

evidence. You should consider 

o what he did or did not do; 

0 

0 

how he did or did not do it; and 

what he said or did not say. 

5. You should look at Jason Rodgerson's words and 

conduct before, at the time and after the murder of 

Amber Young. All these things and the 

circumstances in which they happened, including any 

evidence about how much alcohol and/or drugs Jason 

Rodgerson consumed and over how long, may shed 

light on Jason Rodgerson's state of mind at the 

time he allegedly committed the offence charged. 

All this evidence may help you decide what Jason 7 
Rodgerson meant or didn't mean to do. Along with 

this evidence, you should consider the opinion of \ 

the expert, Dr. Marie Elliot, who testified about~ 
Jason Rodgerson's state of mind. In considering 

all the evidence, use your good common sense. 
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6. You may conclude, as a matter of common sense, 

that if a sane and sober person acts in a way that ---·- ·-·-··-has predictable cons~erfces' that person usually 

intends or means to cause those consequences. But 

that is simply one way for you to determine a 

person's actual state of mind, what he actually 

intended or meant to do. It is a conclusion that 

you may only draw, however, after considering all 

the evidence, including evidence about Jason 

Rodgerson's consumption of alcohol and/or drugs. 

It is not a conclusion you must reach. It is for 

you to say whether you will draw that conclusion in 

this case. If you have a reasonable doubt about 

Jason Rodgerson's state of mind, you must not 

conclude that he intended or meant to bring about 

the predictable consequences of what he did. 

Jason Rodgerson testified that in October 2008, he 

was 5 feet 7 inches and he weighed 135-140 lbs. He 

testified how he purchased a 15 pack of Canadian 

beer on· Sunday, October 26, 2008, and that he 

consumed eight to ten beer from noon on Sunday at 

307 Bloor Street East, until he left for the Down 

'Orner Bar. He testified that he started drinking 

the beer at 12:00 noon and stopped drinking beer 

before leaving for the bar at 5:00 or 6:00p.m. He 

further testified that he had at least three beers 

and a shot of tequila before he vomited in the 

bathroom of the bar. He-also testified that he had 

two or three beer and a mixed shot of what is 

called "liquid cocaine" after he vomited at the 

bar. Jason Rodgerson testified that after he 
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returned to 307 Bloor Street East, he had two 

beers. 

Jason Rodgerson testified that he smoked % gm. of 

marijuana just before 10:00 p.m. on Sunday, October 

26, 2008. He further testified that Amber Young 

passed him a tablet of Ecstasy while seated at the 

bar which he consumed between 10:00 and 11:15 p.m. 

You will recall that the toxicologist, Dr. Marie 

Elliot, made a second appearance to testify at this 

trial. Mr. Bawden asked Dr. Marie Elliot to assume 

that the information that Mr. Rodgerson provided 

concerning the amount of alcohol he consumed on 

Sunday, October 26, 2008, was correct. 

Dr. Elliot testified that while vomiting will 

reduce the amount of alcohol in the stomach, it is 

too much of a variable as to how much alcohol 

_remained in the stomach and therefore she did not 

take vomiting into account in relation to her 

analysis. She also testified that it is not 

essential to know when each drink was consumed as 

she has to assume that at no time was the blood 

alcohol level zero. Dr. Elliot testified that the 

consumption of food will have an impact as food 

slows the absorption of alcohol into the blood. 

However, the elimination of alcohol continues with 

food, however food in the stomach means that the 

readings as determined by Dr. Elliot would not be 

as high. 
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Dr. Elliot testified that she can only give a range 

of low to high readings of blood alcohol in a 

person's blood stream based on models of how the 

average person eliminates alcohol. Individual 

person's elimination rate can vary. Another 

variable is the reliability of the information 

provided as to what the person states is the amount 

of alcohol he consumed, and the time period over 

which it was consumed. The average elimination 

rate of individuals is based on studies. However, 

as explained the height, weight and sex of the 

person are information which is factored into the 

calculation. Likewise the amount of time in which 

the drinking scenario took place is also factored 

into her calculations. It is also assumed that all 

the stated alcohol was consumed in the relevant 

time period. 

Therefore, based on the information provided and 

subject to the variables and assumptions detailed 

above, Dr. Elliot testified that the blood alcohol 

reading between 12:30 a.m. and 1:30 a.m. on Monday, 

October 27, 2008, for Jason Rodgerson would be 

between 230 and 485 mg. of alcohol per 100 ml. of 

blood. She testified that the effects of alcohol 

in this range would be very obvious including 

stumbling, slurring of speech and indeed all the 

way up to unconsciousness and death in the upper 

range. 

In cross-examination, Dr. Elliot testified that if 

a person was reported not to be stumbling, was 
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responding to others and had no slurring of speech, 

it may be that the person has a greater tolerance 

level than a light to moderate drinker. However, 

when asked what physical signs would likely be 

observed in a light to moderate drinker with a 

blood alcohol reading of 100 to 150 ml of alcohol 

in 100 ml of blood, Dr. Elliot stated one would 

expect to observe some staggering and the speech to 

be slurred. However, she did testify that this 

depends on the individual's personal 

characteristics_ and tolerance level. 

Dr. Elliot testified that the elimination rate for 

the vast majority of persons is 10 to 20 mg. per 

hour. Again, the elimination rate for individuals 

can vary with heavy drinkers having a higher 

elimination rate, and moderate drinkers having a 

lower elimination rate. However, Dr. Elliot 

testified that she made no assumption about Jason 

Rodgerson's individual or subjective drinking 

pattern. 

Dr. Elliot testified that the combination of 

alcohol and marijuana would have a relaxing or 

calming effect on the central nervous system. 

However she did testify that in the hypothetical 

information provided the effect of marijuana would 

not be significant. 

Dr. Elliot testified that Ecstasy contains MDMA 

which affects the central nervous system causing 

generally a person to move about and become 
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energetic. It affects the body temperature and 

therefore can have large and serious toxicological 

effects on the body. MDMA gives a euphoric feeling 

and a sense of well being and generally results in 

a sensation of enhanced sensual experience of 

sounds, colour and touch. There are also reports 

of enhanced sexual experience. 

You have the evidence of the bartender, which I 

have previously summarized for you. Anna Goulet 

began her shift at 7:00p.m. on Sunday, October 26, 

2008. She states that Jason Rodgerson arrived at 

8:30p.m. She states she served him three beers 

and he left at 11:00 p.m. While she found he had a 

cocky tone to his voice, nevertheless he seemed to 

get along well with other patrons at the bar. 

There is also the evidence of Ryan Cormier, who was 

one of the entertainers at the bar on October 26, 

2008. He states he arrived at the bar at 6:00p.m. 

and the first set of the entertainment was 

completed at approximately 7:00 p.m. He had a 

conversation with Jason Rodgerson at the bar 

between sets about their roots in New Brunswick. 

Ryan Cormier does not know when Jason Rodgerson 

arrived at the bar. He testified that after two or 

three sets, he went to the basement washroom and 

that while he was at a urinal, Jason Rodgerson was 

in a stall vomiting. He stated he recalled this 

because he had to move his feet quickly to prevent 

the vomit getting on to his shoes. He testified 

that he did not actually see Jason Rodgerson while 

he was in the stall but saw his shoes. He states 
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that as he went back upstairs that Jason Rodgerson 

followed him. Ryan Cormier left the bar at 10:00 

p.m. He testified that he (Cormier) consumed six 

to ten beer between 6:00p.m. and 10:00 p.m. In 

cross-examination Ryan Cormier testified at first 

that he could not recall if Jason Rodgerson was 

intoxicated. However, when he refreshed his memory 

from his statement to the police, shortly after the 

occurrence, he acknowledged that he told the police 

that he formed the opinion that Jason Rodgerson was 

intoxicated. He acknowledged that what he told the 

police was the truth and more reliable than his 

recollection at trial. He testified that he saw 

Amber Young with Jason Rodgerson at the bar and 

they appeared to be having a friendly conversation. 

There is also the testimony of Christina Cresswell, 

who was the bartender on the 12 noon to 7:00 p.m. 

shift. She remained at the bar after her shift to 

take photographs to put on the web site, Facebook. 

She testified that Jason Rodgerson came into the 

bar at approximately 8:30 p.m. and that he was 

drinking beer. She does know the kind or amount he 

consumed. She also testified that she heard Amber 

Young order two shooters called "liquid cocaine". 

She observed these drinks being mixed and served to 

Amber Young and Jason Rodgerson and she testified 

that they were consumed. Christina Cresswell also 

testified that she observed Jason Rodgerson to be 

laughing loudly. 

Theresa Berger, a patron at the bar on Sunday, 

October 26, 2008, observed Jason Rodgerson. She 



c 

5 

10 

15 

c 

20 

25 

30 

C. 
-· 

160 
1620 

Pre-Charge Conference 

states at first she did not take any particular 

notice of him. However, as the evening went on she 

observed that he was obnoxious, rude, and loud to 

other patrons. She also testified that in the 

parking lot at the rear of the bar which was the 

designated smoking area, she heard Jason Rodgerson 

telling patrons that he was from New Brunswick, 

that he lived close to the bar and had a "grow-Op" 

and he had drugs for sale. She testified that she 

did not see that Jason Rodgerson had any problems 

with his balance and he was not slurring his words. 

Stephen Roberts testified that on Sunday, October 

26, 2008, he observed Jason Rodgerson and Amber 

Young to be stoned. He testified that Jason 

Rodgerson told him that he had taken Ecstasy. 

Roberts testified that he could smell alcohol on 

Jason Rodgerson. However, he did not observe Jason 

Rodgerson to be stumbling or slurring his words. 

He also testified that on the Sunday evening at 

approximately midnight, Jason Rodgerson was very 

agitated and he kept moving around the kitchen and 

couldn't stand still. He testified that Jason 

Rodgerson, in response to a question as to why the 

kitchen was trashed, stated words to the effect 

that he "was off" and that he "had lost it." On 

the following day, Monday at approximately noon, 

Stephen Roberts attends again at 307 Bloor Street 

East. After repeated knocking on the door, he 

states that Jason Rod<:J"erson answers the·· door. 

After going to the basement, he states that he 

notices that the marijuana plants are still shoved 
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to one side of the room as he observed the night 

before. He asked Jason Rodgerson if the home had 

been trashed. He testified that Jason Rodgerson 

gave half responses that were in fact no response 

at all. He described Jason Rodgerson at this point 

as "half tuned" and unkempt. When Stephen Roberts 

went to use the bathroom, Jason Rodgerson pursued 

him and told him he did not want Roberts to be a 

part of what was upstairs. Stephen Roberts was 

unsure if Jason Rodgerson told him he had killed 

the girl, or he came to that conclusion on his own. 

Roberts does testify that Jason Rodgerson asks him 

to get a shovel and which he in fact did, leaving 

it in the garage. Roberts also directed Jason 

Rodgerson to buy bleach and clean up the house 

really good. 

You have the admission and agreed statement of 

facts which shows Jason Rodgerson purchasing bleach 

at the No Frills grocery store on Monday, October 

27, 2008, and the transaction record for the 

purchase of bleach. 

There is also the testimony of David Sibley and the 

evidence of a clean up in the bedroom of the home. 

You should also consider the post offence conduct 

that I have referred you to previously. 

There are also the various photographs of beer 

bottles taken by Detective Aquin which you should 

review and consider. 
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If, after taking into account the evidence of Jason 

Rodgerson's consumption of alcohol and/or drugs, 

along with the rest of the evidence, you are not 

satisfied beyond a reasonable doubt that Jason 

Rodgerson had the specific intent to commit murder, 

you must find Jason Rodgeraan not guilty of first 

degree murder but guilty of manslaughter. 

If, on the other hand, after taking into account 

the same evidence, you are satisfied beyond a 

reasonable doubt that Jason Rodgerson did have the 

specific intent to commit murder, you must go on to 

consider the rest of the evidence that relates 

whether Jason Rodgerson had the state of mind to 

commit murder. 

You may conclude, as a matter of common sense, that 

i:_f:_._:a:.....~s~a::.n::e:.....a--,s::.o:::::b:::e:.::r~p:_::erson does something that has 

predictable consequences, that person usually 

intends or means to cause those consequences. But 

that is simply one way for you to determine a 

person's actual state of mind, what he actually 

meant to do. It is a conclusion that you may only 

reach, however, after considering~~the evidence. 

It is not a conclusion you must reach. It is for 

you to say whether you will reach that conclusion 

in this case. 

In determining whether, in all the circumstances, 

it is proper to draw this permissible inference 

that Jason Rodgerson intended the natural 
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consequences of his actions, you must take into 

account all of the evidence, including the evidence 

that the accused may have been in an impaired or 

reduced mental condition at the time of the 

killing. The evidence may, of course, rebut that 

common sense inference. If, after a consideration 

of all the evidence, you are left with a reasonable 

doubt as to whether or not it is appropriate to 

draw the inference that Jason Rodgerson intended 

the natural consequences of his actions, then you 

must not draw that inference. 

Again I would direct you to review the post offence 

conduct of digging a grave and disposing of the 

body of Amber Young. There is also the removal of 

her clothes and rings and pouring bleach on the 

body before covering the grave. There is also the 

agreed statement of fact relating to the purchase 

of the bleach and the cleanup of the walls of the 

bedroom. There is the removal of the mattress and 

the tearing up of the bedroom carpet. Further 

there is the evidence of the clothing being placed 

in garbage bags. 

Ahere is also what, if any inference is to be made 

concerning the fabricated explanation that Jason 

Rodgerson provides to the police which I have 

detailed for you previously. You also have Jason 

Rodgerson's evidence that he lied to the police and 

attempted to deflect blame from himself and toward 

Stephen Roberts when questioned by the police. 
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There is also the testimony of Jason Rodgerson as 

to what occurred in the living room and the bedroom 

and his reaction to being stabbed and being set 

upon by Amber Young, which I have detailed above. 

If, after taking into account the evidence of Jason 

Rodgerson's consumption of alcohol and/or drugs, 

along with the rest of the evidence, you are not 

satisfied beyond a reasonable doubt that Jason 

Rodgerson had the specific intent to commit murder, 

you must find Jason Rodgerson not guilty of first 

degree murder but guilty of manslaughter. 

If, on the other hand, after taking into account 

the same evidence, you are satisfied beyond a 

reasonable doubt that Jason Rodgerson did have the 

specific intent to commit murder, you must go on to 

the next essential element or question. 

Now, what comes next is what we call the cumulative 

effect of evidence on proof of the mental element 

in murder, the so-called rolled-up instruction. 

It's almost like you've got to look at almost 

everything else that I've been discussing up to now 

but you've now got to consider it in light of this 

instruction, in terms of the mental element. We're 

still on that third element, the mental element. 

CUMULATIVE EFFECT OF EVIDENCE ON PROOF OF MENTAL 

ELEMENT IN MURDER (THE ROLLED-UP INSTRUCTION) 
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1. Earlier, I instructed you that, to decide 

whether Crown counsel has proven beyond a 

reasonable doubt that Jason Rodgerson meant either 

to kill Amber Young, or meant to cause Amber Young 

bodily harm that Jason Rodgerson knew was likely to 

kill Amber Young and was reckless whether.Amber 

Young died or not, you must consider all the 

evidence. 

2. Even if you are satisfied beyond a reasonable 

doubt that when he caused Amber Young's death, 

Jason Rodgerson was not acting in self defence or 

intoxication, in deciding whether Jason Rodgerson 

had either state of mind required to make the 

unlawful killing of Amber Young murder, you must 

consider the evidence of Jason Rodgerson's alcohol 

and or drug consumption, his anger, fear, 

excitement, and his instinctive reaction. 

3. You should consider this evidence, not just by 

itself on the particular issue to which it relates, 

but all together, that's what I'm trying to stress, 

but all together and along with any other evidence 

that might suggest that Jason Rodgerson acted 

instinctively, in the sudden excitement of the 

moment, without thinking about the consequences of 

what he did, and without either state of mind 

necessary to make the unlawful killing of Amber 

Young murder. 

4. This evidence does not necessarily mean that 

Jason Rodgerson did not have either mental state 

necessary to make the unlawful killing of Amber 
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Young murder. The fact that Jason Rodgerson may 

have consumed alcohol and/or taken drugs, been 

angry, afraid, excited, is not necessarily 

inconsistent with either state of mind required to 

make an unlawful killing murder. As a matter of 

fact, evidence of some of these states or 

conditions may actually give rise to one or other 

of the states of mind required to make an unlawful 

killing murder. 

5. Take for example, anger, even intense anger. 

Feeling angry at someone, or about something, may 

cause a person to have one of the states of mind 

necessary for murder. As a result, and apart 

altogether from what I will tell you later about 

provocation, Jason Rodgerson's anger, on its own, 

is not enough to reduce murder to manslaughter. On 

the other hand, when considered along wi.th all the 

other evidence that I have described, evidence of 

anger may raise a reasonable doubt whether, when he 

unlawfully killed Amber Young, Jason Rodgerson had 

either state of mind required for murder. It is 

for you to say. Use your good common sense. 

6. You must consider the effect of all this 

evidence, the sum total of it, along with any other 

evidence that seems or tends to show Jason 

Rodgerson's state of mind when you are deciding 

whether Crown counsel has proven beyond a 

reasonable doubt that Jason Rodgerson's unlawful 

killing of Amber Young was murder. 
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7. If you are not satisfied that Crown counsel has 

proven beyond a reasonable doubt that Jason 

Rodgerson had either state of mind required to make 

his unlawful killing of Amber Young murder, you 

must find Jason Rodgerson not guilty of first 

degree of murder, but guilty of manslaughter. Your 

deliberations would be over. 

B. If you are satisfied that Crown counsel has 

proven beyond a reasonable doubt that Jason 

Rodgerson had one or the other of the states of 

mind required to make his unlawful killing of Amber 

Young murder, you must consider provocation and the 

other elements of first degree murder. 

Was Jason Rodgerson Provoked? 

PROVOCATION (REDUCING MURDER TO MANSLAUGHTER) 

1. Provocation only becomes an issue for you to 

decide if Crown counsel has satisfied you beyond a 

reasonable doubt that Jason Rodgerson committed 

murder. If you are not satisfied beyond a 

reasonable doubt that Jason Rodgerson committed 

murder, you do not consider the issue of 

provocation as I am about to describe it for you. 

2. In general terms, provocation involves a loss 

of control in response to a wrongful act or insult 

by the deceased. It is a concession to human 

frailty, but one that is subject to certain 

specific requirements. 
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3. Provocation is not something that Jason 

Rodgerson must prove to reduce what otherwise would 

be murder to manslaughter. It is up to Crown 

counsel to prove beyond a reasonable doubt that 

Jason Rodgerson was not acting under provocation, 

as I shall define it for you, when he murdered 

Amber Young. If you have a reasonable doubt about 

whether Jason Rodgerson was acting under 

provocation when he murdered Amber Young, you must 

find Jason Rodgerson not guilty of first degree 

murder, but guilty of manslaughter. 

4. Everything a deceased person says or does to 

an accused does not amount to provocation and 

reduce what otherwise would be murder to 

manslaughter. We have two separate tests or 

standards for you to apply. The first is the 

"ordinary person" test. The second is the "accused 

person" test. 

5 . The purpose of the ordinary person test is to 

set a standard that everyone is expected to 

observe. The standard reflects ·the degree of self

control and restraint that we expect from all 

members of our society. You go on to consider the 

second test or standard only if you have a 

reasonable doubt about whether what Amber Young 

said or did would provoke an ordinary person to 

lose the power of self-control. 

6. The second accused person test recognizes that 

it is appropriate to consider the individual 
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characteristics and reactions of the person charged 

in cases where what the deceased said or did would 

provoke an ordinary person to lose the power of 

self-control. This test, which leaves it to you to 

decide whether Jason Rodgerson murdered Amber Young 

while actually acting under sudden provocation, 

requires you to consider Jason Rodgerson's 

individual characteristics and personal reactions. 

7. These two tests, the ordinary person test and 

the accused person test, may be broken down into a 

series of questions for you to consider carefully 

and answer. 

8 . Was there a wrongful act or insult? 

A wrongful act is an act that is contrary to law in 

the circumstances in which it occurred, or conduct 

that is wrong according to the ordinary moral 

standards of reasonable members of society. An 

insult is injuriously contemptuous speech or 

behaviour; a scornful utterance; an action intended 

to insult another person's self-respect; an affront 

or indignity. 

Jason Rodgerson testified that he was assaulted by 

Amber Young who stabbed him. For an assault to 

occur there must be evidence that; 

• that Amber Young intentionally applied force 

to Jason Rodgerson; 
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• that Jason Rodgerson did not consent to the 

force that Amber Young applied; and 

• that Amber Young knew that Jason Rodgerson did 

not consent to the forced that Amber Young 

intentionally applied. 

The testimony of Jason Rodgerson is that Amber 

Young in response to him calling her a whore, 

stabbed him in the back with a knife. He testified 

that he hit her in the face and head more than once 

as hard as he could and then they wrestled to the 

ground as he tried.to get control of the knife. He 

states that while straddling her and holding her 

knife hand that he used his other forearm to press 

hard on her face. 

However, the evidence that you must focus on in 

relation to this question is whether you accept 

Jason Rodgerson's evidence that he was assaulted by 

the knife in Amber Young's hand. 
• 

Again in answering this question you should also 

consider and review the post offence conduct, the 

agreed statement of facts relating to DNA 

(admissions above), the testimony of Dr. Pollanen, 

the blood pattern analysis of David Sibley all of 

which I have previously detailed. You also have 

Jason Rodgerson's shirt as an exhibit and the 

police photographs of his back and knees and foot 

as well as the last exhibit filed, the photo taken 

of the scar to his wrist taken last week by the 

police. 
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You also have the testimony of Stephen Roberts 

concerning what Jason Rodgerson told him on Monday, 

October 27, 2008, around noon hour. He states that 

Jason Rodgerson told him that there had been a 

fight with the girl and he had been stabbed. 

Rodgerson pulled his shirt collar down to show him 

a stab wound and he said there were more. 

You have all the forensic evidence of Detective 

Aquin relating to blood stains and cuts to the back 

of the shirt of Jason Rodgerson. You also have the 

evidence of the arresting police officer of stab 

wounds to the back of Jason Rodgerson shortly after 

his arrest on October 29, 2008. You also have the 

photographs of the stab wound to his back taken by 

the police which I have previously reviewed with 

you. 

If you are satisfied beyond a reasonable doubt that 

there was no wrongful act or insult, you do not go 

on to consider any other questions about 

provocation. Your deliberations on the issue of 

provocation would be over. 

If you find or have a reasonable doubt about 

whether there was a wrongful act or insult, then 

you must go on to the next question. 

9 . Was the wrongful act or insult sufficient to 

deprive an ordinary person of the power of self

control? 
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This question concerns the ordinary person's 

reaction to the wrongful act or insult. In 

answering this question, you do not consider any 

factors or features that are peculiar .or unique to 

Jason Rodgerson, for example, temperament, 

attitude, or lack of sobriety. 

In this case, an ordinary person would be someone 

of the same age and sex as Jason Rodgerson, who 

shares with him those other characteristics that 

would give the wrongful act or insult a special 

significance in the circumstances. The ordinary 

person would also be one who has experienced the 

same series of acts or insults as Jason Rodgerson 

and shares the past history and relationship 

between Jason Rodgerson and Amber Young. 

An ordinary person is not exceptionally excitable 

or disposed to fight and has and exercises those 

powers of self-control that all of us expect our 

fellow citizens to exercise in our society today. 

The question for you to answer concerning the 

ordinary person is whether that ordinary person, 

with the characteristics I have described, would 

lose his self-control because of Amber Young's 

wrongful act or insult. The .question is not 

whether the ordinary person would have lost his 

self-control and end up doing exactly what Jason 

Rodgerson did in this case. In other words, what 

is important is the loss of self-control, not the 

precise form it took. 
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You have the testimony of Jason Rodgerson that 

Amber Young stabbed him with the knife suddenly 

while he was doing up his pants and had his back 

turned slightly to her. We know from the diagram 

(exhibit #3) and the photographs that the bedroom 

was relatively small measuring 9.12 ft X 9.5 ft. 

His testimony is that af.ter being stabbed and after 

hitting Amber Young more than once as hard as he 

could, he then attempted to leave the room in a 

hurry. However, he states he encountered 

difficulty with the crystal door handle at which 

point Amber Young was back on him, screaming at him 

and threatening to kill him and still brandishing 

the knife. He testified that he tried to reason 

with her, telling her she was not a whore and to 

put the knife down. He states that she stabbed him 

twice to the wrist and they wrestled to the floor. 

He grabbed her knife hand and with his other 

forearm pressed down on her face until her hand 

went limp. Jason Rodgerson testified that all 

these events happened quickly, in what he states 

felt like seconds. 

Once again, I would direct you to consider and 

review the evidence of Dr. Pollanen at the autopsy 

and Dr. Elliot and Dr. Pollanen relating to the 

alcohol and prescription medications found to be in 

Amber Young's blood after death, all of .which I 

have referred to above. 
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You should also consider the post offence conduct 

which I have outlined above, 

If you are satisfied beyond a reasonable doubt that 

Amber Young's wrongful act was not sufficient to 

deprive an ordinary person of the power of self

control, you do not go on to consider any other 

questions about provocation. Your deliberations on 

the issue of provocation would be over. 

If you have a reasonable doubt about whether Amber 

Young's wrongful act or insult was sufficient to 

deprive an ordinary person of the power of self

control, you must go on to the next question. 

10. Was Amber Young's wrongful act or insult 

sudden for Jason Rodgerson? 

This question requires you to consider whether 

Amber Young's wrongful act or insult occurred 

suddenly so far as Jason Rodgerson is concerned. 

Suddenness is essential. Provoking conduct or 

words must strike upon a person's mind 

unexpectedly; make a sudden impact, when she or he 

is not prepared for it. The wrongful act or 

insult, for example, cannot be the predictable or 

expected result of something Jason Rodgerson 

instigated, urged, or encouraged Amber Young to do. 

I have summarized what Jason Rodgerson stated in 

the previous paragraph. He testified that while 

standing up and buttoning his pants and in response 

to her request for money he calls her a whore. He 
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testified that he then felt a sharp pain in his 

back. He testified that he was "totally shocked" 

and the attack was a surprise to him. He testified 

that the attack was sudden. He was unaware that 

she had somehow obtained a steak knife. After the 

first stab wound to his back Jason Rodgerson 

testified: 

"So I wheel around and she got - she got a 

knife out of my set from the kitchen, kitchen 

- kitchen steak knife and I'm totally shocked. 

Like I never expected for this girl to stab 

me. You know, yeah, I did call her a whore 

but I never expected in my whole life that 

that would happen. I - I turned around, she 

just totally changed like that. It was - it 

was strange. I never really seen anybody go 

from one to next in that extreme." 

Again, I would direct you to consider and review 

the circumstantial evidence related to the post 

offence conduct and fabricated explanations which I 

have previously outlined to you. 

There is also the agreed statement of facts 

relating to DNA evidence and the forensic testimony 

of Detective Aquin and David Sibley. 

You should also consider the testimony of Dr. 

Pollanen and Dr. Elliot which I have previously 

referenced as it pertains to Amber Young. There is 

also the testimony of the bartenders and other 

persons at the Down 'Orner Bar which relate to the 
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physical condition of Amber Young. You also have 

Stephen Roberts' observations of Amber Young on the 

Sunday evening which I have previously detailed for 

you. 

If you are satisfied beyond a reasonable doubt that 

Amber Young's wrongful act or insult was not sudden 

for Jason Rodgerson, you do not go on to consider 

any other questions about provocation. Your 

deliberations on the issue of provocation would be 

over. 

If you find or have a reasonable doubt about 

whether Amber Young's wrongful act or insult was 

sudden for Jason Rodgerson, you must go on to the 

next question. 

11. Did Jason Rodgerson act suddenly before 

regaining self-control? 

This question requires you to consider Jason 

Rodgerson's reaction to Amber Young's sudden 

wrongful act or insult. The reaction, like 

wrongful act or insult, must be sudden. 

the 

This question involves Jason Rodgerson, the accused 

person, and in particular, the nature of his or her 

reaction to what Amber Young said or did. You are 

not concerned here with the ordinary person. 

To answer this question, you must take into account 

Jason Rodgerson's mental, emotional and physical 
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condition. Consider, as well, the context in which 

the wrongful act or insult took place, the 

background and history of the relationship between 

Jason Rodgerson and Amber Young. You must bear in 

mind, of course, that every person has his or her 

breaking point. 

What is essential here is that Jason Rodgerson 

reacted suddenly to Amber Young's conduct, in the 

heat of the moment, before he regained self

control. 

I have already reviewed part of Jason Rodgerson's 

testimony here and at other parts of this charge. 

You should consider all the evidence including the 

cross-examination of Jason Rodgerson in the context 

of what he did in relation to the body, the 

mattress, the clothing, the cell phone, the 

clothing and personal effects of Amber Young. 

You should consider his conversation with Stephen 

Roberts on Monday, October 27, 2008, as well as his 

utterance to detective Constable French and his 

version of that utterance. 

If you find or have a reasonable doubt about 

whether Jason Rodgerson reacted suddenly to what 

Amber Young said or did, before regaining his self

control, you must find Jason Rodgerson not guilty 

of first degree murder, but guilty of manslaughter. 

Your deliberations would be over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson did not react suddenly to what 
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Amber Young said or did before regaining his self

control, you must go on to the next question. 

Now, this is going on to the next essential el-ement 

in relation to constructive first degree murder. 

28. Did Jason Rodgerson do something that was an 

"essential, substantial and integral part" of the 

killing of Amber Young? 

To prove this element, Crown counsel must prove 

beyond a reasonable doubt that Jason Rodgerson did 

something that was an "essential, substantial, and 

integral part" of the killing of Amber Young. By 

an "essential, substantial and integral part", I 

mean that Jason Rodgerson actively participated in 

the killing of Amber Young. If you accept the 

testimony of Jason Rodgerson, including his 

statements to Stephen Roberts on Monday, October 

27, 2008, then you can accept that Jason Rodgerson 

alone actively participated in the killing of Amber 

Young. 

To convict someone of first degree murder, Crown 

counsel must prove that that person is an active 

participant in the killing. 

To decide this issue, you must consider all the 

evidence. Do not limit your consideration only to 

the opinion of the experts about what caused Amber 

Young's death. Take into account, as well, the 

testimony of any witness who described the events 
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that took place around the time that Amber Young 

was hurt and died. Use your good common sense. 

If you accept the testimony of Jason Rodgerson that 

his first punch to Amber Young was as hard as he could 

punch and that he delivered two subsequent blows to the 

head and face; that he wrestled her to the bedroom floor 

when she came at him again and that he pinned her to the 

floor with his thighs pressed in against her chest and 

one hand holding Amber Young's wrist of the knife hand 

and using his other forearm to press on her face,- then 

you should have no difficulty finding that what Jason 

Rodgerson did was an "essential, substantial and 

integral" part of the killing of Amber Young. 

If you reject Jason Rodgerson's evidence but accept 

the evidence of Dr. Pollanen and the other evidence 

you may conclude that what Jason Rodgerson did was 

an "essential, substantial and integral" part of 

the killing of Amber Young as well. 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson caused Amber Young's death in 

the manner I have just described, you must find 

Jasori Rodgerson not guilty of first degree murder, 

but guilty of second degree murder. Your 

deliberations would be over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson caused Amber Young's death in the 

manner that I have just described, you must go on 

to the next question. 
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29. Members of the jury, I am going to provide you 

with an instruction that relates to Jason Rodgerson 

committing or attempting to commit the offence of 

sexual assault OR committing or attempting to 

commit unlawful confinement. The Crown does not 

have to prove both a sexual assault and unlawful 

confinement. The Crown only has to prove beyond a 

reasonable doubt that Jason Rodgerson either 

committed or attempted to commit a sexual assault 

on Amber Young or committed or attempted to commit 

an unlawful confinement of Amber Young. 

So now we're on to the next essential element that 

the Crown must satisfy you beyond a reasonable 

doubt in order for Jason Rodgerson to be convicted 

of first degree murder. 

30. (a) Did Jason Rodgerson commit or, attempt to 

commit the offence of sexual assault on Amber 

. Young? 

SEXUAL ASSAULT 

[1] The real issue in relation to this next 

essential element of the offence is whether a 

sexual assault or attempt to commit sexual assault 

by Jason Rodgerson on Amber Young ever took place. 

[2] It is for Crown counsel to prove beyond a 

reasonable doubt that the events alleged in fact 

occurred and that Jason Rodgerson was the person 

involved in them. It is not for Jason Rodgerson to 

prove that these events never happened. If you 
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have a reasonable doubt whether the events alleged 

ever took place, you must find Jason Rodgerson not 

guilty. 

[3] You do not decide whether something happened 

simply by comparing one version of events with 

another, and choosing one of them. You have to 

consider all the evidence and decide whether you 

have been satisfied beyond a reasonable doubt that 

the events that form the basis of sexual assault in 

fact took place. 

[4] For you to find Jason Rodgerson to have 

committed sexual assault, Crown counsel must prove 

each of these essential elements: 

i. that Jason Rodgerson intentionally applied 

force to Amber Young; 

ii. that Amber Young did not consent to the force 

that Jason Rodgerson (intentionally) applied; 

iii. that Jason Rodgerson knew that Amber Young did 

not consent to the force that Jason Rodgerson 

(intentionally) applied; and 

iv. that the force that Jason Rodgerson 

(intentionally) applied took place in circumstances 

of a sexual nature. 

[5] Each essential element may be made into a 

question for you to consider carefully and answer. 

[6] Did Jason Rodgerson intentionally apply force 

to Amber Young? 
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The application of force may be direct, for 

example, by Jason Rodgerson using a part of his 

body, such as a hand, finger, foot or penis or 

indirect, for example, by Jason Rodgerson using an 

object, such as a stick or other instrument. 

The force applied may be violent, or even gentle. 

To be an assault, however, Jason Rodgerson must 

apply the force intentionally and against Amber 

Young's will. An accidental touching is not an 

intentional application of force. 

The word "intentionally" refers to Jason 

Rodgerson's state of mind when he applies the 

force. "Intentionally" means "on purpose", in 

other words, not by accident. To decide whether 

Jason Rodgerson applied force ·intentionally, you 

will have to consider all the circumstances 

surrounding the application of force. Take into 

account the nature of the contact and any words or 

gestures that may have accompanied it, along with 

anything else that indicates Jason Rodgerson's 

attitude or state of mind at the time he applied 

force to Amber Young. 

Jason Rodgerson testified that there was consensual 

touching, kissing, fondling and vaginal and anal 

intercourse in the living room and touching, 

kissing and fondling in the bedroom. 

The Crown relies on the following circumstantial 

evidence summarized as follows: 
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(i) that Jason Rodgerson told Stephen Roberts on 

the Friday or Saturday after getting paid that he 

was going to a bar that weekend and have a few 

drinks and he was hoping to "get laid;" 

(ii) witnesses at the Down 'Orner Bar saw no signs 

of intimacy between Jason Rodgerson and Amber 

Young; 

(iii) Stephen Roberts did not see Amber Young say 

or do anything which caused him to believe that she 

was attracted to or sexually interested in Jason 

Rodgerson; 

(iv) throughout the night, Amber Young exhibited 

visible signs of intoxication that were obvious to 

those who saw her, even in brief encounters. Jason 

Rodgerson spent over two hours with Amber Young and 

had an extended opportunity to appreciate the full 

extent of her impairment; 

{v) once at 307 Bloor Street East, Amber Young 

remained seated on the couch. Stephen Roberts 

described her behaviour. She asked if they knew 

each other. Stephen Roberts testified that she 

stated, "five bucks" repeatedly, "like a broken 

record." She was rubbing her stomach and inner 

thighs and at that time he states she appeared to 

be unaware of her surroundings; 
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(vi) Stephen Roberts testified that Jason Rodgerson 

was in the kitchen and moving around frequently; 

(vii) Jason Rodgerson was not observed to be 

stumbling or slurring his words at the bar. There 

was evidence from various witnesses that Jason 

Rodgerson showed signs of intoxication including 

becoming increasingly loud and obnoxious as the 

night went on. Roger Cormier observed him to be 

vomiting in the washroom; 

(viii) Theresa Berger testified that she heard 

Jason Rodgerson state to one patron at the bar to 

"suck my dick." In cross-examination, Ms Berger 

did not hear what, if any, comments preceded or 

followed those words; 

(ix) Jason Rodgerson motioned outside the view of 

Amber Young tci Stephen Roberts indicating that he 

wanted Roberts to leave so that he could be alone 

with Amber Young. Jason Rodgerson also ensured 

that Amber Young did not know that he (Rodgerson) 

was trying to get Roberts to leave; 

(x) at some time after Stephen Roberts departed, a 

violent conflict occurred in the home involving 

Jason Rodgerson and Amber Young; 

(xii) the police discovered Amber Young's blood in 

a bedroom that was furnished only with a mattress 

and a dresser; 
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(xii) but for two palm prints on the south wall of 

the bedroom, bloodstains attributable to Amber 

Young are all low to the ground, either on the 

mattress or on different areas of the floor; 

(xiii) Jason Rodgerson removed Amber Young's 

clothing. When recovered by police, Amber Young's 

bra showed damage. The clasp on the bra was bent 

straight; 

(xiv) Dr. Pollanen testified that defecation may 

occur on death depending on the amount of feces in 

the bowel. There is evidence that Jason Rodgerson 

used socks to clean feces; 

(xv) Jason Rodgerson buried Amber Young's body 

concealing her whereabouts and injuries. 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson intentionally applied force to 

Amber Young, you must find Jason Rodgerson has not 

committed a sexual assault. Your deliberation on 

this issue would be over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson intentionally applied force to 

Amber Young, you must go on to the next question. 

[7] Did Amber Young consent to the force that 

Jason Rodgerson intentionally applied? 
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Consent involves Amber Young's state of mind. It 

is the voluntary agreement of Amber Young that 

Jason Rodgerson do what he did in the way in which 

he did it and when he did it. In other words, 

Amber Young wanted Jason Rodgerson to do what he 

did. A voluntary agreement is one made by a 

person, who is free to agree or disagree, of his or 

her own free will. It involves knowledge of what 

is going to happen and voluntary agreement to do it 

or let it be done. 

Just because Amber Young did not resist or put up a 

fight does not mean that Amber Young consented to 

~hat Jason Rodgerson did. Consent requires 

knowledge on Amber Young's part of what is going to 

happen and a decision by Amber Young, without the 

influence of force, threats, fear, fraud or abuse 

of authority, to let it occur. 

Because consent refers to Amber Young's state of 

mind, you will have to consider all the 

circumstances surrounding Jason Rodgerson's 

application of force to Amber Young to decide 

whether Amber Young consented to it. Take into 

account the nature of the contact and any words or 

gestures that may have accompanied it, including 

any alleged threats, along with any other 

indication of Amber Young's attitude or state of 

mind at the time. 

You have the evidence of observations of Amber 

Young at the bar on the Sunday evening by the 

bartenders and Theresa Berger and their testimony 
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relating to Amber Young's difficulty in manoeuvring 

through the front door foyer. You have Stephen 

Roberts' testimony that Amber Young appeared to be 

"stoned" and she was rubbing her stomach and inner 

thighs and appeared at one time, to be off in her 

own world. 

Jason Rodgerson testified that he and Amber Young 

began to touch and "make out" in the living room 

and she kissed his neck and touched his thigh. 

This was followed by vaginal intercourse on the 

floor of the living room. Jason Rodgerson states 

that in the course of sexual contact that Amber 

Young directed him to have anal intercourse, which 

he did, and on withdrawing from her that she 

defecated. He then testified how she apologized 

and he told her not to worry about it. He states 

that they both used socks to clean up the feces. 

Thereafter he states that they went into the 

bedroom and lay down on the mattress and resumed 

touching in a sexual manner. However, Jason 

Rodgerson testified he no longer wished to engage 

in a sexual encounter and suggested they return to 

the bar to drink more beer. 

The Crown relies on the circumstantial evidence 

which I have just previous outlined for you. 

If you have a reasonable doubt whether Amber Young 

consented to the force that Jason Rodgerson 

intentionally applied, you must find that Jason 
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Rodgerson did not commit a sexual assault. Your 

deliberation on this issue would be over. 

If you are satisfied beyond a reasonable doubt that 

Amber Young did not consent to the force that Jason 

Rodgerson intentionally applied, you must go on to 

the next question. 

[8] Did Jason Rodgerson know that Amber Young did 

not consent to the force that Jason Rodgerson 

intentionally applied? 

This element involves knowledge of a state of mind, 

Jason Rodgerson's state of mind. Crown counsel 

must prove beyond a reasonable doubt that Jason 

Rodgerson knew that Amber Young did not consent to 

the force that Jason Rodgerson intentionally 

applied. To 'know' something is to be aware of it, 

at the time you do it. 

There is more than one way for Crown counsel to 

prove that Jason Rodgerson knew Amber Young did not 

consent to the force that Jason Rodgerson 

intentionally applied. 

Jason Rodgerson's knowledge that Amber Young did 

not consent is proven if you are satisfied beyond a 

reasonable doubt that Jason Rodgerson was actually 

aware that Amber Young did not consent to the force 

that Jason Rodgerson intentionally applied. 
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Jason Rodgerson's knowledge is proven if you are 

satisfied beyond a reasonable doubt that Jason 

Rodgerson was aware that there was a risk that 

Amber Young was not consenting to the force that 

Jason Rodgerson applied, but went ahead anyway, not 

caring whether Amber Young consented or not. In 

other words, Jason Rodgerson was aware of the risk 

that Amber Young did not consent, but took the 

chance anyway and intentionally applied force. 

Jason Rodgerson's knowledge is proven if you are 

satisfied beyond a reasonable doubt that he knew he 

should inquire whether Amber Young consented to the 

force that Jason Rodgerson intentionally applied, 

but did not make the inquiry because he did not 

want to know the truth about Amber Young's consent. 

In other words, Jason Rodgerson deliberately failed 

to inquire about Amber Young's consent even though 

he knew that there was reason to do so. 

To prove that Jason Rodgerson knew that. Amber Young 

did not consent, Crown counsel does not have to 

prove each basis of knowledge that I have 

described. One, any one, is enough. All of you 

don't have to agree that knowledge has been 

established on the same basis, as long as everyone 

is sure, on one basis or another, that Crown 

counsel has proven beyond a reasonable doubt that 

Jason Rodgerson knew that Amber Young did not 

consent to the force that Jason Rodgerson 

intentionally applied. 
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To determine Jason Rodgerson's state of mind, what 

he knew about Amber Young's consent or lack of it, 

you should consider all the evidence. Take into 

account: 

• what Jason Rodgerson and Amber Young did or 

did not do; 

• how Jason Rodgerson and Amber Young did or did 

not do it; and 

• what Jason Rodgerson and Amber Young said or 

did not say. 

You should look at their words and conduct before, 

at the time and after Jason Rodgerson intentionally 

applied force to Amber Young. Take into account 

the nature of what happened or didn't happen 

between Jason Rodgerson and Amber Young, any words 

or gestures that may have accompanied it and 

anything else that indicates Jason Rodgerson's 

state of mind at the time he intentionally applied 

force to Amber Young. 

Now there's an instruction on consent as it relates 

to sexual assault that I must give you. 

CONSENT (SEXUAL ASSAULT) (CODE, S. 273(1)) 

1. It is Jason Rodgerson's position that Amber 

Young consented to the sexual activity with Jason 

Rodgerson. Jason Rodgerson does not have to prove 

that Amber Young consented to this sexual activity. 

It is up to Crown counsel to prove beyond a 
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reasonable doubt that Amber Young did not consent 

to Jason Rodgerson's conduct. 

2. Consent, for that matter the absence of 

consent, is a state of mind, Amber Young's state of 

mind towards Jason Rodgerson's conduct at the time 

and in the circumstances in which the sexual 

activity took place. Only Amber Young's actual 

state of mind matters. Consent has nothing to do 
I Wlth Jason Rodgerson's state of mind, or for that 

matter anybody else's state of mind. 

3. Consent is Amber Young's voluntary agreement to 

take part in the sexual activity that happened 

here. If you accept the testimony of Jason 

Rodgerson on this point then the consent I am 

referring to is Amber Young's voluntary agreement 

to take part in fondling and vaginal and anal 

intercourse. 

4. There cannot be a voluntary agreement unless 

the person who is said to agree, in this case Amber 

Young, is capable of agreeing. Amber Young must 

not be so intoxicated, or in any other type of 

mental state that rendered her unable to understand 

the sexual nature of Jason Rodgerson's conduct. 

Amber Young must be able to realize that she has 

the right to choose not to participate in sexual 

activity with Jason Rodgerson. In other words, 

Amber Young must be able to realize that she has 

the right to say "no" at any time. 
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5. There is also no consent if someone induces you 

to participate in sexual activity by abusing a 

position of trust, power, or authority. Nor is 

there consent if what you say or do indicates that 

you do not agree to participate in the activity. 

6. There is also no consent if you had originally 

agreed to participate in sexual activity, but then 

changed your mind and expressed, in words or 

conduct, a lack of agreement to continue to 

participate in the same or different sexual 

activity. 

7. The evidence you have to consider is the 

testimony of Jason Rodgerson. He testified that 

after he got rid of Stephen Roberts that he went to 

the couch in the living room and sat down beside 

Amber Young. His testimony is that Amber Young 

reached over and touched his thigh and then began 

to kiss him on the neck. He states that this 

escalated to the point that they were making out 

and then had vaginal intercourse followed by anal 

intercourse on the living room floor. Thereafter, 

he states they went into the bedroom and lay down 

on the mattress and again began to "make out." 

8 . Ther.e was no evidence of any touching or 

affection at the bar observed by the two 

bartenders, Anna Goulet or Christina Cresswell, or 

the patron Theresa Berger, or the entertainer Ryan 

Cormier. Further Goulet, Cresswell and Berger all 

testified that Amber Young appeared intoxicated. 

' ' 
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9. Stephen Roberts testified that he did not 

observe any touching or signs of affection as 

between Jason Rodgerson and Amber Young on the 

Sunday evening. He also testified that Amber Young 

appeared "stoned" and at one time unaware of her 

surroundings. 

In this case, if you have a reasonable doubt about 

whether Amber Young consented to the sexual 

activity, then you must find that Jason Rodgerson 

did not commit a sexual assault. Your deliberation 

of this issue would be over. 

If you are satisfied beyond a reasonable doubt that 

Amber Young did not consent to the sexual activity 

that forms the basis of sexual assault, you must go 

on to the next question. 

The Crown relies on the other circumstantial 

evidence which I have previously detailed for you. 

If you have a reasonable doubt that Jason Rodgerson 

knew that Amber Young did not consent to the force 

that Jason Rodgerson intentionally applied, you 

must find that this essential element has not been 

proven. Your deliberation on this issue would be 

over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson knew that Amber Young did not 

consent to the force that Jason Rodgerson 
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intentionally applied, you must go on to the next 

question. 

[9] Did Jason Rodgerson intentionally apply force 

to Amber Young in circumstances of a sexual nature? 

A sexual assault is any intentional application of 

force, even an intentional touching, which occurs 

in circumstances of a sexual nature so that the 

sexual integrity of Amber Young is violated. It 

includes any act that is meant to degrade or demean 

Amber Young for Jason Rodgerson's sexual pleasure. 

An intentional touching takes place in 

circumstances of a sexual nature if you are 

satisfied beyond a reasonable doubt that the sexual 

context of the touching would be apparent to any 

reasonable person who saw it happen. 

To decide whether the force was intentionally 

applied in circumstances of a sexual nature, you 

should examine all the circumstances surrounding 

what Jason Rodgerson is alleged to have done. 

Consider, for example, the part of the body Jason 

Rodgerson touched, the nature of the contact, and 

the situation in which it occurred. Take into 

account any words or gestures that may have 

accompanied the conduct and all the other 

circumstances in which what is said to have 

happened or occurred. The purpose of the 

application of force or touching may also help you 

decide whether it was of a sexual nature. Again, I 
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have detailed for you previously the circumstantial 

evidence the Crown is relying upon. 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson intentionally applied force to 

Amber Young in circumstances of a sexual nature, 

you must find Jason Rodgerson did not commit a 

sexual assault, and your consideration of this 

essential element would be over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson intentionally applied force to 

Amber Young in circumstances of a sexual nature, 

you must find Jason Rodgerson committed a sexual 

assault and you must go on to the next question. 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson committed or, attempted to 

commit a sexual assault on Amber Young, you must 

find Jason Rodgerson not guilty of first degree 

murder, but guilty of second degree murder. Your 

deliberations would be over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson committed or, attempted to commit a 

sexual assault on Amber Young, you must go on to 

the next question. 

So that covers off the sexual assault but then 

there's a part "B" to it. 

27. (b) Were the sexual assault or attempt to 

commit sexual assault and the murder of Amber Young 
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part of the same series of events? 

In order for Jason Rodgerson to be guilty of first 

degree murder Crown counsel must also prove beyond 

a reasonable doubt that Jason Rodgerson murdered 

Amber Young while he was committing or, attempting 

to commit the offence of sexual assault. 

This does not mean that the murder and the sexual 

assault or attempt to commit sexual assault have to 

happen at exactly the same moment, but it does mean 

that the murder and the sexual assault or attempt 

to commit sexual assault must be closely connected 

with one another, in the sense that they must be 

part of the same series of events. They must both 

be part of a single ongoing transaction. 

To answer this question you have to consider the 

entire course of Jason Rodgerson's conduct. Look 

at the whol.e series of events. The evidence may 

show that the murder and the sexual assault or 

attempt to commit sexual assault were all part of a 

continuous series of events that was really a 

single ongoing transaction. On the other hand, the 

evidence may indicate otherwise. 

say. Use your good common sense. 

It is for you to 

Jason Rodgerson testifies that all sexual contact 

that he had with Amber Young was consensual and 

there was no sexual assault. 
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You should also consider the testimony of Stephen 

Roberts who testified that on the Friday or 

Saturday before Sunday, October 26, 2008, he had 

paid Jason Rodgerson for a paint job they were 

working on. He states that Jason Rodgerson told 

him he was going to go and have a few drinks at a 

bar .and see if he could "get laid." Stephen 

Roberts testified that on the Sunday night, at 

approximately midnight, he entered the house and 

was surprised to find that there was a girl there 

sitting in the living room whom he described as 

"stoned." He describes Jason Rodgerson as also 

being stoned and he could not stay still in the 

kitchen. He states that he sat down in an office 

chair in the living room and engaged in a 

conversation with Amber Young. While doing so, he 

states that Jason Rodgerson says, "Steve, come 

here," and he motions repeatedly and mouths words 

to get his attention. Roberts states that Amber 

Young was not able to see Rodgerson in the kitchen 

from her seated position. When Roberts goes to the 

kitchen, Rodgerson uses a hand gesture to his groin 

indicating that he wants to have sex and he asks 

Roberts to leave the main level of the home or to 

leave the house. 

Jason Rodgerson testified that he did want Stephen 

Roberts to go down to the basement or leave the 

home and his hand gesture was to indicate to go 

down stairs and was not directed at his groin. 

There is no forensic analysis of Amber Young's 

underwear. There is no evidence of semen being 
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found on the person of Amber Young or on any item 

of clothing. There is no visible damage to the 

underwear. 

There is the evidence that Amber Young was found 

naked in the shallow grave behind the garage. 

You have also the evidence of Dr. Pollanen and Dr. 

Elliot relating to the prescription medications and 

alcohol detected in the blood of Amber Young and 

the potential for sedation. The level of 

consciousness of a person cannot, in the absence of 

other evidence, be determined solely by lab tests. 

You have the testimony of the bartenders and patron 

at the bar relating to the sobriety of Amber Young. 

You also have the circumstantial evidence that the 

Crown is relying on which I detailed to you 

previously. 

If you are not satisfied beyond a reasonable doubt 

that the sexual assault or attempt to commit sexual 

assault and murder of Amber Young were part of the 

same series of events, you must find Jason 

Rodgerson not guilty of first degree murder, but 

guilty of second degree murder. 

If you are satisfied beyond a reasonable doubt that 

the sexual assault or attempt to commi~ sexual 

assault and murder of Amber Young were part of the 

same series of events, you must find Jason 

Rodgerson guilty of first degree murder. 
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Or, there is the alternative. Now I'm looking at 

the alternative of unlawful confinement. 

27. (c) OR; Did Jason Rodgerson commit or attempt 

to commit the offence of unlawful confinement on 

Amber Young? 

UNLAWFUL CONFINEMENT 

(1] The issue for you to decide is whether the 

events alleged to form the basis for an unlawful 

confinement or attempt to commit an unlawful 

confinement of Amber Young by Jason Rodgerson 

essentially ever took place. 

(2] It is for Crown counsel to prove beyond a 

reasonable doubt that the events alleged, in fact, 

occurred and that Jason Rodgerson was the person 

involved in them. It is not for Jason Rodgerson to 

prove that these events never happened. If you 

have a reasonable doubt whether the events alleged 

ever took place, you must find Jason Rodgerson did 

not unlawfully confine Amber Young. 

[3] You do not decide whether something happened 

by comparing one version of events with another, 

and choosing one of them. You have to consider all 

the evidence and decide whether you have been 

satisfied beyond a reasonable doubt that the events 

that form the basis for unlawful confinement in 

fact took place. 
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For you to find Jason Rodgerson committed an 

unlawful confinement of Amber Young, Crown counsel 

must prove each of these essential elements beyond 

a reasonable doubt: 

i. that Jason Rodgerson intentionally confined 

Amber Young; and 

ii. that the confinement was without lawful 

authority. 

If Crown counsel has not satisfied you beyond a 

reasonable doubt of each of these essential 

elements, you must find Jason Rodgerson did not 

commit an unlawful confinement and your 

consideration of this essential element would be 

over. 

If Crown counsel has satisfied you beyond a 

reasonable doubt of each of these essential 

elements, you would go on to consider the next 

question. 

[5] Each essential element of course may be made 

into a question for you to consider and carefully 

answer. 

[6] Did Jason Rodgerson intentionally confine 

Ainber Young? 

' . 
To intentionally confine another person is to 

physically restrain that person, contrary to his or 
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her wishes, thereby depriving that person of his or 

her liberty to move from one place to another. 

Confinement is an unlawful restriction on liberty 

for some period of ti~e. It does not have to be in 

one particular place. Jason Rodgerson must intend 

to restrict Amber Young's freedom to move about. 

A confinement does not have to, but may include 

tying up Amber Young's hands or feet. When this 

occurs, however, you may conclude that Jason 

Rodgerson confined Amber Young and meant to do so. 

It is a matter for your good common sense. 

There is evidence that Amber Young was in the 

bedroom from the DNA on the walls as detailed in 

the agreed statement of facts. The forensic 

evidence related to the bloodstains would indicate 

that a violent struggle occurred in the bedroom 

with the door closed. 

Jason Rodgerson testified that he closed the 

bedroom door after he and Amber Young entered the 

bedroom to resume their consensual sex. Jason Rodgerson 

did not testify that he blocked or in any way impeded 

Amber Young from leaving the bedroom. 

The Crown also relies on the following 

circumstantial evidence: 

(a) Amber Young used her cell phone to send a 

text message during the time she was at the Down 
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'Orner bar. The last message that Mitchell Green 

stated he received from her was at 10:45 p.m.; 

(b) the police recovered Amber Young's cell 

phone from Jason Rodgerson's living room. It was 

broken into pieces with the battery removed; 

(c) at 307 Bloor Street East, Stephen Roberts 

testified that Amber Young was seated on the couch 

in the living room; 

(d) Jason Rodgerson and Stephen Roberts 

testified that Amber Young was rubbing her stomach 

and inner thighs in repetitive fashion and Stephen 

Roberts stated that she seemed to be in "her own 

world" at that time. She asked Stephen Roberts 

whether they knew each other. Stephen Roberts 

testified that Amber Young kept repeating "five 

bucks," "like a broken record;" 

(e) the police recovered Amber Young's blood in 

Jason Rodgerson's bedroom; 

(f) the police discovered diluted bloodstains on 

the back of the bedroom door and the north bedroom 

wall that is covered if the door is open. Jason 

Rodgerson testified that he only cleaned areas 

where he saw blood. The admission is that the 

blood on the door and wall contains the DNA of 

Jason Rodgerson. Jason Rodgerson testified that 

after entering the bedroom with Amber Young he 

closed the door; 
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Amber Young's blood is found only on one 

wall in Jason Rodgerson's bedroom. The two bloody 

handprints are near the furthest corner from the 

door. They are low to the ground, with the 

fingerprints pointing up; 

(h) other than the one bloodstain on the wall, 

bloodstains in the bedroom that are attributable to 

Amber Young are only found on the mattress or on 

different areas of the floor. David Sibley 

described two bloodstains in the middle of the room 

as being a "swipe" and a "transfer" pattern. David 

Sibley testified that these types of pattern are 

caused when a wet bloodied object comes into 

contact with another surface; 

( i) Dr. Pollanen testified that the injuries to 

Amber Young's head and face are the result of more 

than one significant blow. All of these injuries 

were inflicted by Jason Rodgerson. The pooling and 

drip pattern observed in the carpet by the door are 

indicative of a blood source above these areas for 

an unknown period of time; and 

(j) Dr. Pollanen testified that someone who is 

sedated may not be able to resist obstruction of 

the nose and mouth. 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson intentionally confined or 

attempted to confine Amber Young, you must find 
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Jason Rodgerson did not commit the offence of 

unlawful confinement. Your deliberations on this 

issue would be over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson intentionally confined or attempted 

to confine Amber Young, you must go on to the next 

·question. 

[7] Was the confinement without lawful authority? 

"Lawful authority" means. a power or right that the 

law authorizes or permits someone to exercise. In 

our society, the law authorizes certain people to 

confine others. A jailer, for example, may confine 

a person to a prison in accordance with the terms 

of a warrant or other lawful order of a court. 

A confinement is "without lawful authority" if it 

is done by someone in circumstances that the law 

does not permit. In other words, our law does not 

allow Jason Rodgerson to do what he did in the 

circumstances in which he did it. 

If you have a reasonable doubt whether Jason 

Rodgerson had lawful authority to confine Amber 

Young, you must find Jason Rodgerson not guilty of 

unlawful confinement. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson had no lawful authority to confine 
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Amber Young, you must find Jason Rodgerson 

unlawfully confined Amber Young. 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson committed or, attempted to 

commit an unlawful confinement of Amber Young, you 

must find Jason Rodgerson not guilty of first 

degree murder, but guilty of second degree murder. 

Your deliberations would be over. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson committed or, attempted to commit 

an unlawful confinement of Amber Young, you must go 

on to the next question. 

27. (d) Were the unlawful confinement or attempt to 

commit unlawful confinement and the murder of Amber 

Young part of the same series of events? 

In order for Jason Rodgerson to be guilty of first 

degree murder, Crown counsel must also prove beyond 

a reasonable doubt that Jason Rodgerson murdered 

Amber Young while he was committing or, attempting 

to commit, the offence of unlawful confinement. 

This does not mean that the murder and the unlawful 

confinement or attempt to commit unlawful 

confinement have to happen at exactly the same 

moment, but it does mean that the murder and the 

unlawful confinement or attempt to commit unlawful 

confinement must be closely connected with one 

another, in the sense that they must be part of the 
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same series of events. They must both be part of a 

single ongoing transaction. 

To answer this question you have to consider the 

entire course of Jason Rodgerson's conduct. Look 

at the whole series of events. The evidence may 

show that the murder and the unlawful confinement 

or attempt to commit unlawful confinement were all 

part of a continuous series of events that was 

really a single ongoing transaction. On the other 

hand, the evidence may indicate otherwise. It is 

for you to say. Use your good common sense. 

If you are not satisfied beyond a reasonable doubt 

that the unlawful confinement or attempt to·commit 

unlawful confinement and murder of Amber Young were 

part of the same series of events, you must find 

Jason Rodgerson not guilty of first degree murder, 

but guilty of second degree murder. 

If you are satisfied beyond a reasonable doubt that 

the unlawful confinement or attempt to commit 

unlawful confinement and murder of Amber Young were 

part of the same series of events, you must find 

Jason Rodgerson guilty of first degree murder 

Now, the next instruction that I am going to give 

you relates to attempts. What does it mean, 

"attempt?" 
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ATTEMPTS TO COMMIT SEXUAL ASSAULT OR UNLAWFUL 

CONFINEMENT 

[1] An attempt to commit an offence consists of; 

• an intent to commit the completed offence; and 

• an act, more than merely preparatory, taken in 

furtherance of the intent. 

[2] Where a person's conduct does not go beyond 

mere preparation, then an attempt has not been made 

out. 

[3] There must be an act going beyond mere 

preparation for the purpose of carrying out the 

intention to commit the offence. 

[4] Use you good common sense. 

I now want to take you to the Crown's position. 

CROWN'S POSITION 

There were only two people present when Jason 

Rodgerson killed Amber Young. Amber Young is not 

here to tell what happened, and Jason Rodgerson 

doesn't want anyone to know the truth about it. 

However, the truth is now revealed. Not from 

Rodgerson, who attempted to deceive you, but from 

forensic evidence, the evidence of Dr. Pollanen, 

the evidence of David Sibley, Dr. Elliot, Stephen 
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Roberts and the witnesses who saw Amber Young at 

the Down 'Orner that Sunday night. 

Sexual Assault 

Even though the specific details of the sexual 

assault cannot now be known, there is evidence 

which shows that the accused sexually assaulted 

Amber Young. When Stephen Roberts last saw Amber 

Young, she was sitting on the living room couch. 

Given her condition, it is reasonable to believe 

that Amber Young remained where she was after 

Stephen Roberts departed. Amber Young was heavily 

impaired by a potent cocktail of alcohol and her 

prescription medicines. She wasn't just drunk; she 

was drugged as well. Amber Young bore all the 

signs of a person who was heavily sedated. She was 

uncoordinated. She was confused and disoriented. 

She lacked the ability to fully appreciate her 

surroundings or to interact with her environment. 

As she sat on that couch, Amber Young also lacked 

the capacity to consent to sexual activity. 

The accused's sexual gestures (intentionally made 

to Stephen Roberts from the kitchen so that Amber 

Young could not see them) offer powerful evidence 

of the accused's intention to seek sexual 

gratification. The violent struggle that ensued 

shortly after offers clear evidence that Amber 

Young did not consent to the Accused's sexual 

advances. The Accused either sexually assaulted 
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Amber Young or attempted to do so after Stephen 

Roberts left the house. 

It is clear that despite her drugged and drunken 

state, Amber Young made some attempt at defending 

herself. The lighter scratches on the accused's 

back offer further evidence of a sexual assault. 

It makes sense that she punched him and made his 

nose bleed. The accused conc'eded that there may 

have been a knife in the living room. We know 

there were some in the kitchen. The four scabs on 

his back constitute minor injuries which did not 

place the accused's life in risk, did not even 

require medical treatment and did not keep the. 

accused from digging for hours with a small shovel 

or dragging a dead body through that yard. On the 

night that she died, Amber Young had no chance 

against the accused. This :i.s not a case of 

legitimate self-defence or provocation; these 

lawful defences are negated by the accused's 

violence and by his choices. 

While Amber Young started off sitting on the living 

room couch, she ended up dying in the small bedroom 

located off the kitchen. How did she get there? 

There is evidence o~ possible blood in the living 

room. Her blood also stains numerous areas of the 

carpet in the bedroom. The absence of bloodstain 

in the kitchen does not mean that the struggle did 

not continue there; the accused cleaned the kitchen 

thoroughly. When all the evidence is examined 
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together, it is clear that Amber Young did not 

enter the bedroom willingly. 

Unlawful Confinement 

Whether he was motivated by a continuing sexual 

desire or by anger or for some other reason, the 

accused unlawfully confined Amber Young in his 

bedroom, precluding any chance that she might leave 

his home. 

Inside the bedroom, Amber Young's blood is found 

only on one wall, near the furthest corner from the 

door. Her hand-shaped bloodstains on the south 

wall shows that Amber Young's hands were open, with 

fingertips pointing up. Given the height of the 

stains and the position of her hands, Amber Young 

could not have been standing upright. With her 

palms open and fingers extended, she also could not 

be holding a knife or other kind of weapon. The 

only evidence that Amber Young had a knife in the 

bedroom comes from the accused's evidence, which 

doesn't make any sense and should be rejected. 

Contrary to what the accused says, Amber Young did 

not die in "a very quick altercation." Consider 

Dr. Pollanen's evidence along with the blood stain 

evidence. The different injuries to her head and 

face must have involved a number of heavy blows, 

all landed by him. Those would have taken some 

time to inflict. The punches were powerful enough 

to cause concussion or further diminish Amber 
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Young's level of consciousness. It is no 

coincidence that all of Amber Young's blood stains 

were close to or on the ground. 

Through his violence, the accused affected perfect 

control over Amber Young's ability to move or get 

away. 

While the injuries to Amber Young's head were 

serious and made her even more vulnerable, they did 

not kill her. Something more was required for 

Amber Young to die. Having been in his home, Amber 

Young now represented a threat to Jason Rodgerson. 

Knowing that he had sexually assaulted and confined 

her, Rodgerson now knew that Amber Young could not 

be free. His choice was to protect his secrets by 

covering her nose and mouth and stilling her words 

forever. 

If we go to the next tab then, I would like to 

outline to you the defence position and address. 

DEFENCE POSITION 

Mr. Bawden began his address by reviewing two of 

the self defence provisions of the Criminal Code 

which apply in this case, s.34(2) and (5). Jason 

Rodgerson testified that Amber Young attacked him 

after he called her a whore and that she stabbed 

him in the middle of his back. 
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Rodgerson attempted to flee from the room but was 

unable to do so before Amber Young resumed the 

attack with the knife. As a result of being 

stabbed, Jason Rodgerson reasonably believed that 

he would suffer death or grievous bodily harm if he 

did not defend himself. 

He did defend himself, unintentionally causing the 

death of Amber Young. The force that he used was 

no more than what was necessary to defend himself. 

Mr. Bawden argued that there are many reasons for 

believing Jason Rodgerson when he says he was 

acting in self-defence; 

1. most importantly, he has four stab wounds 

in his back, the first of which was clearly 

inflicted when he was not expecting it. The 

Crown seemingly does not dispute that Amber 

Young inflicted these injuries; 

2. the evidence of Dr. Pollanen is perfectly 

consistent with Amber Young having died as a 

result of restraint asphyxia, a cause of death 

which sometimes seen when law enforcement 

professionals attempt to take control of 

people who are "freaking out;" 

3. there was evidence from Mitchell Green and 

Sheila Tansley that Amber Young became 

extremely violent when she was drinking, that 

she would take on men that were twice her size 

and that she punched like a man. Chad Collins 
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reluctantly agreed that on September 21, 2008, 

he told police that he woken to a drunken 

Amber Young "beating the shit," out of him. 

P.C. Murphy attempted to arrest Amber Young 

that morning and found her to be belligerent 

and violent. Amber Young spat at P.C. Murphy 

and attempted to kick her while resisting the 

arrest. 

If you find that Jason Rodgerson was telling the 

truth when he testified that he was acting in self

defence, he must be acquitted of all charges. Even 

if you do not believe Jason Rodgerson when he says 

he acted in self-defence, if his evidence might 

reasonably be true, you must acquit him. 

The Crown must prove beyond a reasonable doubt that 

Jason Rodgerson was not acting in self-defence. If 

the Crown succeeds in that, you would then have to 

consider whether the Crown had proven beyond a 

reasonable doubt, that Jason Rodgerson intended to 

kill Amber Young. Mr. Bawden argued that the 

evidence could not possibly support that finding; 

1. Jason Rodgerson had absolutely no motive 

to kill Amber Young. He was known at the Down 

'Orner and had been seen leaving the bar with 

her. Suspicion would instantly fall on him if 

she went missing; 

2. the injuries to Amber Young were 

completely consistent with restraint asphyxia 

as described by Dr. Pollanen. There were 
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obvious knives and other objects present in 

the home which Mr. Rodgerson could have used 

to kill her if that had been his intention. 

There is no physical evidence either from the 

autopsy or from the scene which would 

demonstrate that Jason Rodgerson intended to 

kill Amber Young. Mr. Rodgerson was drunk 

when he became involved in a violent 

altercation with Amber Young. Rodgerson has 

just been stabbed in the middle of his back 

and he was in fear of his life. He had no way 

of knowing at that time of that struggle that 

Amber Young had five sedating medications in 

her body, which would dull her ability to 

prevent upper airway obstruction. 

Amber Young's death was an accident. No one 

intended to kill Amber Young. 

The Crown's case turns almost entirely on the fact 

that Jason Rodgerson buried Amber Young's body and 

attempted to evade detection by the police. Jason 

Rodgerson was a 25 year old who had recently 

arrived in Ontario from New Brunswick. He had been 

drinking large amounts of alcohol and taking 

Ecstasy on the night of Amber's death. His 

evidence was that he was utterly shocked when Amber 

Young snapped upon being called a whore. He had no 

way of knowing that Amber's own family would admit 

to police that Amber became a totally different and 

violent person when drinking. He could not have 
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known that Amber Young had recently been diagnosed 

as bipolar. 

Although Rodgerson's decision to bury the body was 

cowardly and stupid, one can understand why he 

would have doubted that the police would accept his 

story. The plan to bury Amber's body was presented 

to him by Stephen Roberts, who admitted in his 

trial evidence that he brought Rodgerson the 

shovel, told him to go buy bleach and clean the 

"frigging house and make sure you clean it good." 

The Crown has not presented any theory as to how 

Jason Rodgerson intentionally killed Amber Young in 

the course of a sexual assault or a forcible 

confinement. Mr. Newell seems to concede that 

Amber Young stabbed Rodgerson but hasn't taken a 

clear position as to where or why that happened. 

There is absolutely no evidence of Jason 

Rodgerson's semen being found on any part of Amber 

Young's body or clothing and the clothing itself is 

undamaged. The Crown contests Mr. Rodgerson's 

evidence that he and Amber Young had consensual sex 

in the living room but offers no other explanation 

for the feces on the socks, the luminol reactio~ to 

the living room carpet or the presence of a baggy 

with feces on it in the garbage outside the house. 

However distasteful Mr. Rodgerson's evidence may 

be, it is completely in accord with the uncontested 

physical evidence and it is almost certainly true . 
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In short, the defence maintains that Jason 

Rodgerson acted in self-defence and is entitled to 

be acquitted of all charges. In the alternative, 

he is guilty of an unintentional killing and can 

only be convicted of manslaughter. 

Members of the jury, just for a moment and we're 

coming to the conclusion of instructions but I'd 

like to take you now to this booklet I provided. 

Just to acquaint you with it and in particular it 

will become relevant to the concluding 

instructions. So you see on the front of it that 

I've given you an index and pages follow the index. 

You have the indictment on the very first page and 

that's just simply the charge as alleged against 

Mr. Rodgerson. 

Then you'll see the same components of the charge 

that I gave you, those important principles but I 

just leave them here for you for speedy reference. 

They are that presumption of innocence, that's in 

your full charge and I've given it to you. It's 

reproduced here. 

The burden of proof is in the charge, it's 

reproduced here. Reasonable doubt which I'm sure 

if you never hear the term again, you'll be happy, 

again the definition of reasonable doubt is here 

for ease of reference. Direct and circumstantial 

evidence which I gave you in my charge but it is 

here again for reference. The statements of Jason 

Rodgerson, what we call that W.D. instruction, 
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which has been repeated - which I told you about in 

the charge, it's repeated here. 

You then see that w; gave you a witness list of the 

witnesses that were called and the days they 

testified. That's just to assist you as to who 

called them; was it the Crown, was it· the defence. 

Then I give you an exhibit list and the exhibit 

list is substantial and this is as prepared by our 

good Registrar and it is detailed and so it allows 

you to get to all the various exhibits that you 

want to reference, or at least I hope you find it 

helpful. 

Finally, and on the last page, this is where I'm 

leading to, is that decision tree. The same 

decision tree, although I had some pen markings on 

it yesterday when it was put up on the Elmo screen 

for you by Mr. Bawden. It is my decision tree but 

it's there. 

Now, as you go through that decision tree I'm going 

to give you an instruction on it but let me come to 

that in a moment, but keep it open so you'll 

understand. Can we give out copies of the verdict 

sheet, please. 

G. Concluding Instructions 

USE OF VERDICT SHEET 

1. Included in the things that will go with you to 

the jury room is a verdict sheet. Now I have to 
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tell you, only one verdict sheet is going into that 

jury room, so as soon as I finish this instruction 

they're going to scoop it off of you. On this 

sheet, I have listed the verdicts that you may 

reach in this case. There is no significance to 

the order in which the verdicts are listed. 

2. If you reach a verdict, your foreperson, and 

you'll have to think about choosing one if you 

haven't done do already, should place a check mark 

in the box opposite the verdict you have reached. 

There is a place at the bottom of the sheet for the 

foreperson to sign. I don't want you to sign it, I 

don't care whether the verdict sheet is signed. 

3 . The evidence and the issues raised in this case 

leave four verdicts for you to consider: 

(1) Not Guilty; 

( 2) Guilty of Manslaughter; 

(3) Guilty of Second Degree Murder; and 

( 4) 

4. 

Guilty of First Degree Murder. 

You shall find, record and return a verdict of: 

Not Guilty if the Crown has not satisfied you 

beyond a reasonable doubt that Jason Rodgerson 

caused Amber Young's death; or 

Not Guilty if the Crown has not satisfied you 

beyond a reasonable doubt that Jason Rodgerson 

caused Amber Young's death unlawfully. 
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You would consider the defence of accident as I 

gave you the instruction (involuntary act) and the 

three defences of self defences (unprovoked 

assault; death or grievous bodily harm; accused the 

aggressor) in deciding whether Jason Rodgerson 

acted lawfully or unlawfully. 

Guilty of Manslaughter if the Crown has satisfied 

you beyond a reasonable doubt that (a) Jason 

Rodgerson caused Amber Young's death and (b) 

secondly, that Jason Rodgerson caused Amber Young's 

death unlawfully. 

However, you are not satisfied beyond a reasonable 

doubt that Jason Rodgerson had the state of mind 

required for murder. This would require you to 

consider Accident in terms of unintended 

consequences as well, as well as the defence of 

Intoxication and the Cumulati've Effect of Evidence, 

the so called rolled up instruction that I referred 

to in the main charge, on proof of the mental 

element which I have outlined to you in this 

charge. 

If Crown counsel has satisfied you beyond a 

reasonable doubt that Jason Rodgerson had the 

necessary state of mind for murder then you must 

consider the defence of Provocation which I have 

detailed for you above. 
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If you find that the defence of Provocation raises 

a reasonable doubt, your verdict would be 

manslaughter. 

Guilty of Second Degree Murder if the Crown has 

satisfied you beyond a reasonable doubt that 

(a) Jason Rodgerson caused Amber Young's 

death; and 

(b) that Jason Rodgerson caused Amber 

Young's death unlawfully; and 

(c) that Jason Rodgerson had the state of 

mind for murder; and 

(d) that Jason Rodgerson was not acting 

under provocation. 

However you are not satisfied beyond a reasonable 

doubt that what Jason Rodgerson did was something 

that was an essential, substantial and integral 

part of the killing of Amber Young OR you are not 

satisfied beyond a reasonable doubt that Jason 

Rodgerson committed or attempted to commit a sexual 

assault or did commit or attempt to commit an 

unlawful confinement of Amber Young. So there's 

where the guilty of second degree murder component 

would come in. 

Guilty of First Degree Murder if the Crown has 

satisfied you beyond a reasonable doubt that; 

(a) that Jason Rodgerson caused Amber Young's 

death; and 
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~) that Jason Rodgerson caused Amber Young's 

death unlawfully; and 

~) that Jason Rodgerson had the state of mind 

for murder; and 

(d) that Jason Rodgerson did something that was 

an essential, substantial and integral part of the 

killing of Amber Young; and 

(e) that Jason Rodgerson committed or attempted 

to commit a sexual assault OR committed or 

attempted to commit an unlawful confinement on 

Amber Young; and 

en that the attempt to commit or the committing 

of the sexual assault OR the attempt to commit or 

committing of unlawful confinement and the murder 

of Amber Young were part of the same series of 

events. 

That's the requirements on first degree murder. 

I've given you a decision tree and I'm also giving 

you the instruction beginning at page 206, the use 

of the decision tree. I hope it pulls everything 

together. 

USE OF DECISION TREE 

1. The written material prepared to help you 

during your deliberations includes a decision tree. 

There are several, as you will notice when you look 

at it, rectangles and arrows pointing in different 

directions on this document. Some rectangles 

contain questions; others show verdicts or give 
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directions. The words "Yes" and "No" are printed 

above or beside the arrows. 

2. Every rectangle that contains a question also 

has a number. You begin with question one (1): 

"Did Jason Rodgerson cause Amber Young's death?" 

and follow the arrows to reach your verdict. Now 

if you'll notice again, just so as I take you 

through the decision tree I think should be obvious 

to you by now since this is the second explanation. 

In bold print on that decision tree I give you the 

essential elements in a question form. So "did 

Jason Rodgerson cause Amber Young's death?" That's 

an essential element. "Did Jason Rodgerson cause 

Amber Young's death unlawfully?" that's the second 

box on page one. We go over to the third box; "did 

Jason Rodgerson have the state of mind required for 

murder?" Go down to the next box on the second 

page; "did Jason Rodgerson do something that was an 

essential, substantial and integral part of the 

killing of Amber Young?"· You go down to the next 

essential element; "did Jason Rodgerson attempt to 

commit or commit sexual assault or attempt to 

commit or commit an unlawful confinement on Amber 

Young?" and then where the attempt to commit or the 

committing of sexual assault or the attempt to 

commit or the committing of unlawful confinement 

and murder of Amber Young part of the same series 

of events?" 

When I started the charge with you I told you there 

were seven or eight essential elements; well, there 
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they are and every one of them has been transformed 

into a question. As I've taken you through the 

charge, I've explained - I've reviewed with you 

each one of those essential elements but I want to 

take you through this decision tree just a little 

bit more. 

3. Each question has to do with an essential 

element of the crime charged. The questions are in 

the same words, and in the same order as they were 

in the instructions I gave you earlier and of which 

you have a copy. 

4. To answer a question, any question, you must 

consider: 

0 the principles of law that govern your 

decision on that question, as I have explained them 

to you; and 

0 all the evidence that relates to the question. 

5. The first question is: 

"Did Jason Rodgerson cause Amber Young's death?" 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson caused Amber Young's death, 

your answer to the first question must be "No", and 

your final verdict is Not Guilty. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson caused Amber Young's death, your 
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answer to the first question must be "Yes", and you 

must go on to the next question. 

The next question is: 

"Did Jason Rodgerson cause Amber Young's death 

unlawfully?" 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson caused Amber Young's death 

unlawfully, your answer to this question must be 

"No", and your final verdict is Not Guilty. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson caused Amber Young's death 

unlawfully, your answer to this question must be 

"Yes", and you must go on to the next question. 

However, under that box three - the second box on 

page two, "did Jason Rodgerson cause Amber Young's 

death unlawfully," note that I've given you a short 

notation on the applicable defences, so accident, 

involuntary act which I explained to you, self 

defence with an unprovoked assault, self defence, 

death or grievous bodily harm, self defence where 

the accused is the aggressor. So they must be 

·considered and you must go back and read the 

instructions. 

The next question is: 

"Did Jason Rodgerson have the state of mind 

required for murder?" 

. .-
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If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson had the state of mind required 

for murder, your answer to this question must be 

"No", and your final verdict is Not Guilty of first 

degree murder, but Guilty of manslaughter. You see 

the box to the right. 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson had the state of mind required 

for murder, your answer to the this question must 

be "no", and you can go to the right of that box 

and see your final guilty is not guilty of first 

degree murder but guilty of manslaughter. 

If ·you are satisfied beyond a reasonable doubt that 

Jason Rodgerson had the state of mind required for 

murder, your answer to the this question must be 

"yes", and you must go on to the next question but 

under that box, notice that I've given you a 

notation consider accident of unintended 

consequences which I instructed you on, and also 

the defences of intoxication and what I call the 

cumulative effect on evidence on proof of the 

mental element, that so called rolled up 

instruction, and then next consider provocation. 

The next question is: 

"Did Jason Rodgerson do something that was an 

essential, substantial and integral part of the 

killing of Amber Young?" 
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If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson did something that was an 

essential, substantial and integral part of the 

killing of Amber Young, your answer to this 

question must be "no", and your fil).al verdict is 

not guilty of first degree murder, but guilty of 

second degree murder. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson did something that was an 

essential, substantial and integral part of the 

killing of Amber Young your answer to the this 

question must be "yes", and you must go on to the 

next question. 

The next question is: 

"Did Jason Rodgerson commit or attempt to commit a 

sexual assault OR commit or attempt to commit an 

unlawful confinement of Alnber Young?" 

If you are not satisfied beyond a reasonable doubt 

that Jason Rodgerson committed or attempted to 

commit a sexual assault OR committed or attempted 

to commit an unlawful confinement of Amber Young, 

your answer to this question must be "no", and your 

final verdict is not guilty of first degree murder, 

but guilty of second degree murder. 

If you are satisfied beyond a reasonable doubt that 

Jason Rodgerson committed or attempted to commit a 

sexual assault OR committed or attempted to commit 

an unlawful confinement of Amber Young your answer 

-----. 
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to this question must be "yes", and you must go on 

to the next question. 

The next question is: 

"Was the attempt to commit or the committing of 

sexual assault OR the attempt to commit or the 

committing of unlawful confinement and murder part 

of the same series of events?" 

If you are not satisfied beyond a reasonable doubt 

that the attempt or committing of sexual assault OR 

the attempt to commit or committing of unlawful 

confinement and murder were part of the same series 

of events, your answer to the this question must be 

"no", and your final verdict is not guilty of first 

degree murder, but guilty of second degree murder. 

If you are satisfied beyond a reasonable doubt that 

the attempt or committing of sexual assault OR the 

attempt or committing of unlawful confinement and 

murder were part of the same series of events, your 

answer to this question must be "yes" and your 

final verdict is guilty of first degree murder. 

That's the decision tree. 

RETURN OF VERDICT 

1. If you reach a verdict, please tell the court 

services officer that you have made your decision. 

We will reconvene court and bring you back into the 

courtroom to hear your decision. 
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2. Your foreperson should bring the verdict sheet 

into court with him or her when we reconvene. It 

is the foreperson's responsibility to announce your 

verdict in the courtroom, and turn over to me the 

completed verdict sheet. You do not give reasons 

for your decision. 

JUROR CONDUCT DURING DELIBERATIONS 

1. When you go to your jury room, your duty is to 

consult with each other and to deliberate with a 

view to reaching a just verdict. Your verdict must 

be based on the facts as you find them from all the 

evidence introduced at trial, and on the law that I 

have told you applies in this case. 

2. You will have several things provided for you 

during your deliberations. Anything that has been 

made an exhibit during the trial will be sent to 

the jury room for you to examine to the extent and 

in the manner you may wish to do so. We're sending 

in an electronics cart as well, it's a computer, 

screen, etc. That's all being made available to 

you in your jury room. 

3. When you begin your deliberations, you should 

not start out by emphatically expressing your 

opinion or declaring your intention to stand for a 

particular verdict no matter what others may think 

or say. To proceed like that makes it very hard 

for you to take into account the views ·and wisdom 
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of your fellow jurors. Keep an open mind, but not 

an empty head. Don't just talk. Listen too. Put 

forward your own views in a reasonable way. Listen 

in a calm and impartial manner to what your fellow 

jurors have to say. 

4. Jurors are not advocates who have a duty, like 

the lawyers here, to argue the case for the Crown 

or for the defence, as the case may be. Jurors are 

judges. "If you approach your deliberations calmly, 

putting forward your own views and listening 

carefully to what others have to say, you will be 

able to reach a just and proper verdict. 

5. If you have not already done so I would suggest 

that your first responsibility is to select a 

chairperson. 

6. It is the responsibility of the chairperson of 

the meeting, to guide the deliberations along, to 

prevent them from becoming protracted or descending 

into unnecessary repetition of matters already 

decided. To your chairperson I say, be firm in 

your leadership, but be fair to everyone. 

REQUIREMENTS FOR VERDICT 

1. For there to be a verdict in this case, 

it is necessary for all twelve jurors to agree 

about the decision. In other words, a verdict, 

whether of not guilty or guilty, expresses the 

unanimous opinion of the jury. 
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Sometimes jurors are unable to reach a 

verdict. Under our law, jurors have the right to 

disagree. No jury, however, will ever be in any 

better or different position to decide this case 

than you are now. 

QUESTIONS DURING DELIBERATIONS 

1. If there is anything in these instructions 

about which you are not clear, I will be available 

to answer your questions. If you have a question, 

please have your foreperson, put it in writing in a 

sealed envelope and give it to the court services 

officer. 

2. After I have received your question, I will 

discuss the answer to it with the lawyers in your 

absence. After that, you will be brought back into 

the courtroom, and your question read out followed 

by my answer. I will answer every proper question 

you have, as quickly and completely as I can. 

FINAL REMARKS 

1. You have taken an oath, or made a solemn 

affirmation, to well and truly try this case and to 

render a true verdict according to the evidence. 

If you honour that oath or affirmation, as I am 

sure you will, you will have done everything that 

is expected of you as jurors in this trial. We ask 

··-. 
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for nothing more. We expect and are entitled to 

nothing less. 

2. Madam Registrar, would you please swear or 

affirm the court constables. 

* * * * * 

Evening Constables Sworn 6:53 p.m. 

COURT ADJOURNS: 7:30p.m. 




