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THURSDAY, SEPTEMBER 10, 2009 

[Please note the subtitles transcribed in the following were not 
read into the record.] 
 
 

CHARGE TO THE JURY 

 

MILLER J., (Orally): 

 

INTRODUCTION 

Ladies and gentlemen, we are now at the final 

part of the trial before you begin your deliberations.  This is 

the point at which I give you the instructions that you must 

follow in conducting your deliberations on the charge before 

the court.  There are a lot of things I have to tell you.  All 

of them are important, none is more important than the other 

and I know it is difficult to sit and listen to a talking head.  

So I am going to try to break it up a little bit.  If you find 

at any point that you need a break, it is just going on too 

long, please let me know, I am happy to take a break whenever 

you feel you need it as well.  All right. 

 

   You will soon leave the courtroom and start 

discussing this case in your jury room and it is now time for  
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me to tell you about the law that you must follow in making your 

decision.  When we started the case and at different times 

during the case, I told you about different rules of law that 

apply in general or to some of the evidence as it was received 

and those instructions still apply.  And now I am going to give 

you some more instructions and these instructions will cover a 

number of topics.  Consider them as a whole.  Do not single out 

some as more important and pay less or no attention to others.  

All of them are equally important unless I tell you otherwise. 

 

   But first I am going to explain your duties as 

jurors and tell you about the general rules of law that apply to 

all jury cases.  Then I will advise you of the specific rules of 

law that govern this case and the evidence that you have heard 

and I will explain what the Crown must prove beyond a reasonable 

doubt to establish the guilt of Cleavon Joseph and Andrae 

Parris, and to tell you about the defences and other issues that 

arise on the evidence that you have heard. 

 

   I will discuss the issues that you need to decide 

and review for you the evidence that relates to those issues.  
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When I do this, I hope that I can help you recall the evidence 

and to understand how it relates to the issues that you will be  

 

 

asked to decide.  You must always keep in mind, however, that to 

decide this case, you rely on what you remember the evidence 

was, not what counsel or I say it was. 

 

   I will briefly summarize the positions that 

counsel have put forward in their closing addresses, and finally 

I will explain to you what verdicts you may return and how you 

should approach your discussion of the case in your jury room.  

I am giving you these instructions to help you make a decision, 

not to tell you what decision to make. 

 

   You will be given to take into your jury room, in 

addition to the exhibits, my instructions with respect to the 

essential elements of each offence, with respect to self 

defence, with respect to how to deal with Mr. Joseph's and Mr. 

Parris' testimony and with respect to your duties as jurors. 

 

   In every criminal trial there are two judges.  I 

am one and you collectively are the other.  As the judge of the 

law, it is my duty to preside over the trial.  I decide what 
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evidence the law permits you to her and consider and what 

procedure we will follow in the case.  At the end of the  

 

evidence and the addresses, it is my job to explain to you the 

rules of law that you must follow and apply to make your 

decision. 

 

   As judges of the facts, your first duty is to 

decide what are the facts in this case.  You make that decision 

from all of the evidence given during the trial.  There will be 

no more evidence and you consider nothing else.  You are 

entitled to come to common sense conclusions based on the 

evidence that you accept.  You must not speculate, however, 

about what evidence there might have been or permit yourselves 

to guess or make up theories without evidence to support them.  

Deciding the facts is your job, not mine. 

 

   Our law does permit me to comment or express 

opinions about issues of fact.  If I do that, however, you do 

not have to agree with me. 

 

   The evidence does not have to answer every 

question raised in this case.  It would be an unusual case in 

which a jury could say, “We now know everything there is to 



5	  
	  

know about this case”. You only have to decide those matters 

that are essential for you to say whether the offences have  

 

been proven beyond a reasonable doubt against Cleavon Joseph 

and/or Andrae Parris. 

 

    Your second duty is to accept all the rules of 

law that I tell you apply in this case. Even if you disagree 

with or do not understand the reasons for the law, you are 

required to follow what I say about it. You are not allowed to 

pick and  

choose amongst my instructions on the law. You must not consult 

other sources or substitute your own views. 

 

   If I make a mistake about the law justice can 

still be done in this case.  The court reporter records 

everything I say and the Court of Appeal can correct my 

mistakes.  But justice will not be done if you wrongly apply 

the law.  Your decisions are secret.  You do not give reasons.  

No one keeps a record of your discussions for the Court of 

Appeal to review.  And as a result it is very important that 

you accept the law from me and follow it without question. 
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It is your duty to apply the law that I explain 

to you to the facts that you find to reach your verdict. 

 

  

 

IRRELEVANCE OF OUTSIDE INFORMATION 

As I told you at the beginning of this case you 

must disregard completely any radio, television, newspaper 

accounts or internet information that you may have heard, seen 

or read about this case or about any of the persons or places 

involved or mentioned in it.  Those reports and any other 

information about the case from outside the courtroom, are not 

evidence. 

 

It would not be fair to decide this case on the 

basis of any information not introduced or tested by the 

parties in court and made part of the evidence at trial.  You, 

not the media or anyone else, are the judges of the facts. 

 

Similarly, you should not consider what may or 

may not have happened in any other case.  It is this case you 

are trying, on the evidence in this courtroom and you should 

not be distracted by what may or may not have happened in any 

other case. 
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IRRELEVANCE OF PREJUDICE AND SYMPATHY 

You must consider the evidence and make your 

decision without sympathy, with prejudice, without fear.  You  

 

must not be influenced by public opinion.  We expect and are 

entitled to your impartial assessment of the evidence. 

 

 IRRELEVANCE OF PUNISHMENT 

Punishment has nothing to do with your task, 

which is to determine whether the Crown has proven Cleavon 

Joseph and/or Andrae Parris guilty beyond a reasonable doubt of 

the charge or of an included offence.  Punishment has no place 

in your discussions or in your decision.  If you find Cleavon 

Joseph or Andrae Parris guilty of an offence, it is my job, not 

yours, to decide what punishment is appropriate. 

 

JURORS' APPROACH TO TASK 

When you go to your jury room to begin your 

discussions, it is very important that no one starts off by 

telling everybody else that he or she has already made up his 

or her mind and will not change it.  That is not the way to 

decide a case. 
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As jurors, it is your duty to talk with and 

listen to one another.  Discuss the evidence.  Put forward your 

own views but listen as well to what others have to say.  Try 

to reach an agreement, if you can. 

 

Each of you has to decide the case for yourself.  

You should only do so, however, after you have considered the 

evidence with your fellow jurors and applied the law as I have 

explained it to you. 

 

During your discussions, do not hesitate to 

reconsider your own opinions.  Change your mind, if you find 

that you are wrong. 

 

Do not give up your honest beliefs, however, just 

because others think differently.  Do not change your mind only 

to get the case over with. 

 

Your only responsibility is to determine whether 

Crown counsel has proven Cleavon Joseph and/or Andrae Parris 

guilty beyond a reasonable doubt.  Your contribution to the 

administration of criminal justice is a just and proper 

verdict.  We ask for nothing more and we are entitled to 

nothing less. 
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When we began this trial, I told you that you 

could take notes to help you remember what any witness said in 

testifying here.  And some of you have chosen to do so.  You  

 

may take your notes with you to the jury room for your use 

during your deliberations. 

 

Your notes are not evidence, any more than the 

notes that I make or the lawyers make, are evidence.  The only 

purpose for which you may use your notes during your 

deliberations is to help you remember what a witness said or 

showed, for example, on an exhibit. 

 

It is also important to remember that the notes 

are those of the note-taker, not someone else.  They may or may 

not coincide with other jurors' memories of the evidence. 

 

A jury's decision is a group decision.  Everyone 

has a say, and an equal say.  We depend on the memory and 

judgment of each one of you to decide the case.  Do not simply 

defer to the person who is or seems to be the best note-taker.  

Notes don't make decisions, jurors do. 
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FURTHER INSTRUCTIONS 

At the end of these instructions the lawyers may 

persuade me that there is something else that I should tell 

you.  I may have made a mistake, or left something out.   

 

Perhaps what I have said could be stated more 

clearly to help you understand it better.  Unless I tell you 

otherwise, do not consider any further instructions that I may 

give you to be any more or less important than anything else I 

have said about the law.  All of the legal instructions, 

whenever they are given, are part of the same package. 

 

PROCEDURE FOR QUESTIONS 

If, during your discussions, you have any 

questions, please put them in writing and give them to the 

court services officer who will be outside the door of your 

jury room.  The court services officer will bring the questions 

to me.  I will discuss them with the lawyers and you will then 

be brought back into the courtroom.  Your questions will be 

repeated and I will answer them to whatever extent the law 

allows.  I will reply to your questions as quickly as I can.  

 

We ask that you put your questions in writing so 

that we understand exactly what it is you want done or 
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answered.  In that way we hope that we can be more accurate and 

helpful in our reply. 

 

 

 

JUDGE'S REVIEW AND COMMENTS ON EVIDENCE 

It is my duty to review what I think are the 

important parts of the evidence and to relate it to the issues 

that are yours to decide.  In doing that, I may overlook 

evidence that you think is important, or I may mention evidence 

that you think is insignificant.  I may make a mistake about 

what a witness said while testifying. 

 

My references to the evidence are only to help 

you remember it, and to show you how it relates to the issues 

in this case.  If my memory of the evidence is different from 

yours, it is yours that counts. 

 

REQUIREMENTS FOR A VERDICT 

To return an effective verdict in this case 

requires that all of you agree on your decision.  A verdict, 

whether of guilty or not guilty, is the unanimous opinion of 

the whole jury. 
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There are times, however, when a jury is unable 

to reach a verdict and jurors have the right to disagree. 

 

 

 

You should make every reasonable effort, however, 

to reach a verdict.  Consult with one another.  Express your 

own views.  Listen to the views of others.  Discuss your 

differences with an open mind.  Try your best to decide this 

case. 

 

Everyone should give fair, impartial and equal 

consideration to all of the evidence.  Your goal should be to 

reach an agreement that matches the individual judgment of each 

juror.  You must not agree, however, only for the purpose of 

returning a unanimous verdict. 

 

If you reach a unanimous verdict, your foreperson 

should record it on your verdict sheet and notify the court 

services officer.  We will come back into the court to receive 

it.  Your foreperson will tell us your verdict in the 

courtroom. 
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If you cannot reach a unanimous verdict, you 

should notify the court services officer in writing.  The court 

services officer will bring me your message and I will discuss 

what has happened with counsel.  We will then return to the 

courtroom to see what we should do next. 

 

PRESUMPTION OF INNOCENCE 

Cleavon Joseph and Andrae Parris are presumed to 

be innocent, unless and until the Crown has proven their guilt 

beyond a reasonable doubt. 

 

The indictment on which you are trying them is 

only a formal accusation or charge.  It tells them, as it tells  

 

you, what specific crime the Crown alleges that they committed.  

The charge is not evidence.  It is not proof of guilt. 

 

The presumption of innocence means that Cleavon 

Joseph and Andrae Parris started the trial with a clean slate.  

The presumption stays with them throughout the case, including 

your deliberations at the end of the trial.  It is only 

defeated if and when the Crown satisfies you beyond a 

reasonable doubt that they are guilty of the offence charged or 

an included offence. 
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BURDEN OF PROOF 

Cleavon Joseph and Andrae Parris do not have to 

present evidence or give evidence themselves or prove anything  

 

 

in this case, in particular, that they are innocent of the 

crime charged. 

 

From start to finish, it is the Crown who must 

prove their guilt beyond a reasonable doubt, not Cleavon Joseph 

and Andrae Parris who must prove their innocence.  You must 

find them not guilty of the offence unless the Crown satisfies 

you beyond a reasonable doubt that they are guilty. 

 

REASONABLE DOUBT 

The phrase, "beyond a reasonable doubt", is a 

very important part of our criminal justice system.  A 

reasonable doubt is not a far-fetched or frivolous doubt.  It 

is not a doubt based on sympathy or prejudice.  It is a doubt 

based on reason and common sense.  It is a doubt that logically 

arises from the evidence, of lack of evidence. 
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It is not enough for you to believe that Cleavon 

Joseph or Andrae Parris are probably or likely guilty.  In 

those circumstances, you must find them not guilty, because the 

Crown would have failed to satisfy you of their guilt beyond a 

reasonable doubt.  Proof of probable or likely guilt is not 

proof of guilt beyond a reasonable doubt. 

 

You should also remember, however, that it is 

nearly impossible to prove anything with absolute certainty.  

The Crown is not required to do so.  Absolute certainty is a 

standard of proof that is impossibly high.  What Crown counsel 

must prove beyond a reasonable doubt are the essential elements 

of the offence as I shall define them for you. 

 

If, at the end of the case, after considering all 

the evidence you are sure that Cleavon Joseph committed an 

offence, you should find him guilty of it, since you would have 

been satisfied of his guilt of that offence beyond a reasonable 

doubt. 

 

If, at the end of the case, based on all of the 

evidence or lack of evidence, you are not sure that he 

committed an offence, you should find him not guilty of it. 
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If, at the end of the case, after considering all 

of the evidence, you are sure that Andrae Parris committed an 

offence, you should find him guilty of it, since you would have 

been satisfied of his guilt of that offence beyond a reasonable 

doubt. 

 

 

If, at the end of the case, based on all of the 

evidence or lack of evidence, you are not sure that he 

committed an offence, you should find him not guilty. 

 

ASSESSMENT OF EVIDENCE 

To make your decision, you should consider 

carefully, and with an open mind, all of the evidence presented 

during the trial.  It will be up to you to decide how much or 

how little you will believe and rely upon the testimony of any 

witness.  You may believe some, none or all of it. 

 

When you go to your jury room to consider the 

case, we ask that you use the same common sense that you use 

every day in deciding whether people know what they are talking 

about and whether they are telling the truth.  There is no 

magic formula for deciding how much or how little to believe of 

a witness' testimony or how much to rely on it in deciding this 
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case.  Here are a few things you might keep in mind during your 

discussions. 

 

Did the witness seem honest?  Is there any reason 

why the witness would not be telling the truth? 

 

 

Did the witness have an interest in the outcome 

of the case, or any reason to give evidence that is more 

favourable to one side than to the other? 

 

Did the witness seem able to make accurate and 

complete observations about the event?  Did he have a good 

opportunity to do so?  What were the circumstances in which the 

observation was made?  What was the condition of the witness?  

Was the event itself unusual or routine? 

 

Did the witness seem to have a good memory?  Does 

the witness have any reason to remember the things about which 

he testified?  Did any inability or difficulty that the witness 

had in remembering events seem genuine, or did it seem made up 

as an excuse to avoid answering questions? 
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Did the witness seem to be reporting to you what 

he saw or heard, or simply putting together an account based on 

information obtained from other sources, rather than personal 

observation? 

 

Did the witness' testimony seem reasonable and 

consistent as he gave it?  Is it similar to or different from  

 

what other witnesses said about the same events?  Did the 

witness say or do something different on an earlier occasion? 

 

Do any inconsistencies in the witness' evidence 

make the main points of the testimony more or less believable 

and reliable?  Is the inconsistency about something important 

or a minor detail?  Does it seem like an honest mistake?  Is it 

a deliberate lie?  Is the inconsistency because the witness 

said something different, or because he failed to mention 

something?  Is there any explanation for it?  Does that 

explanation make sense? 

 

You may also consider what was the witness' 

manner when they testified.  How did they appear to you?  Do 

not jump to conclusions, however, based entirely on how a 

witness has testified.  Looks can be deceiving.  Giving 
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evidence in a trial is not a common experience for most people.  

People react and appear differently.  Witnesses come from 

different backgrounds.  They have different abilities, values 

and life experiences.  There are simply too many variables to 

make the manner in which a witness testifies the only or the 

most important factor in your decision. 

 

 

These are only some of the things that you might 

keep in mind when you go to your jury room to make your 

decision and they may help you to decide how much or little you 

will believe and rely upon a witness' evidence.  And you may 

consider other factors as well. 

 

NUMBER OF WITNESSES 

How much or how little you rely on the evidence 

of the witnesses does not necessarily depend on the number of 

witnesses who testify, one way or another. 

 

Your duty is to consider all the evidence.  You 

may decide that the testimony of fewer witnesses is more 

reliable than the evidence of a larger number.  It is up to you 

to decide. 
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Your task is to consider carefully the testimony 

of each witness.  Decide how much or little you believe of what 

each witness has said.  Do not decide the case simply by 

counting witnesses. 

 

 

 

 

EVIDENCE DEFINED 

As I have said before, to decide what the facts 

are in this case, you must consider only the evidence that you 

saw and heard in the courtroom.  You must consider all of the 

evidence in reaching your decision. 

 

The evidence includes what each witness said in 

answering the questions that the lawyers asked.  The questions 

themselves are not evidence unless the witness agreed that what 

was asked was correct.  The answers of the witness are his 

evidence. 

 

The evidence also includes any things that were 

made exhibits.  And when you go to your jury room to decide the 

case, the exhibits will go with you.  You may, but you do not 

have to, examine them there.  Whether, how and how much you 
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examine each exhibit, is up to you.  Consider them along with 

the rest of the evidence and in exactly the same way. 

 

The evidence also includes the facts on which the 

parties agree and you must take that they have agreed on as 

facts in this case.  You will recall that during the Crown's 

case, an agreed statement of fact was filed as an exhibit and  

 

another one was filed during the case for Mr. Parris.  So those 

facts that the lawyers have agreed on, you must accept as facts 

in the case. 

 

As I explained to you earlier, there are some 

things that are not evidence.  You must not consider or rely 

upon them to decide the case. 

 

The charge that you heard read out when we 

started this case is not evidence.  What the lawyers and I said 

when we spoke to you during the trial, including their closing 

addresses and including what I am saying to you now, is not 

evidence.  On the exhibits, the admissions the parties made, 

and the things witnesses say are evidence. 
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At times during trial, Crown or defence counsel 

objected to a question that the other asked a witness.  

Anything the lawyer said in making or answering the objection 

is not evidence.  You must also take nothing from the fact that 

an objection was taken.  It is the right and responsibility of 

the lawyers to object when they feel that a question is 

improper. 

 

 

DIRECT AND CIRCUMSTANTIAL EVIDENCE 

Next I am going to discuss with you the types of 

evidence that you have heard.  Generally, these include direct 

evidence and indirect evidence or circumstantial evidence.  You 

may believe or rely upon either one as much or as little as the 

other in deciding this case. 

 

Sometimes witnesses tell us what they personally 

saw or heard.  For example, a witness might say that he or she 

saw it snowing outside and that is direct evidence. 

 

Often, however, witnesses say things from which 

you are asked to draw certain conclusions.  In this example, a 

person goes to bed when the weather is clear.  When he wakes up 

the next morning, there are 15 centimetres of snow on the 
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ground and a pile of snow across his or her driveway.  If you 

believe that witness, there are two things that you may 

conclude from his or her evidence -- one, that it snowed last 

night and two, that the plough came by.  Now that witness did 

not see it snowing nor did the witness hear the plough but from 

the evidence that he or she did observe, one could conclude 

that those events happened.  And that is what is called 

indirect or circumstantial evidence. 

 

Like witnesses, things filed as exhibits, may 

provide direct or circumstantial evidence. 

 

In making your decision, both kinds of evidence 

count.  The law treats both equally.  Neither is necessarily 

better or worse than the other.  In each case, your job is to 

decide what conclusions you will reach based upon the evidence 

as a whole, both direct evidence and circumstantial evidence.  

To make your decision, use your common sense and experience. 

 

EXPERT EVIDENCE 

Sometimes, knowledge of a technical subject may 

help jurors decide a case and persons who are qualified in that 

subject, by education, training or experience, may state their 
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opinions about it.  They may also give the reasons for their 

opinion. 

 

In this case you heard evidence from Detective 

Allan Scott with respect to fingerprint comparisons, from Joel 

McGrory with respect to the identification of body fluids and 

the identification and interpretation of DNA results, and from 

Dr. John Feltis with respect to forensic pathology. 

 

 

The opinions of experts are just like the 

testimony of any other witnesses.  Just because an expert has 

given an opinion does not require you to accept it.  You may 

believe or rely upon the opinion as much or as little as you 

see fit.  You should consider the education, training, and 

experience of the expert, the reasons given for the opinion, 

the suitability of the methods used and the rest of the 

evidence in the case when you decide how much or little to rely 

upon the opinion of an expert.  It is up to you to decide. 

 

In this case the opinions given by these experts 

were not contested, nor were the facts upon which their 

opinions were based, in dispute. 
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Detective Scott testified that he found the 

finger and palm prints on the outside of Thomas Teitsson's 

window and that those matched those of Andrae Parris.  He also 

testified that the fingerprint on the inside driver's window of 

the grey Cadillac matched that of Cleavon Joseph. 

 

Joel McGrory testified that Andrae Parris could 

not be excluded as the minor source of DNA found under the 

fingernails of Jermaine Malcolm, and as the major source of DNA  

 

on the door above the doorknob of Thomas Teitsson's bedroom.  

Jermaine Malcolm could not be excluded as the source of DNA 

found in blood on the Nike shoes discovered by police in the 

back seat of the Honda Civic in which Cleavon Joseph was 

arrested.  Mr. McGrory identified blood on the passenger seat 

covers of the Cadillac but there was insufficient material to 

develop a DNA profile.  And Mr. McGrory indicated that the 

tests he used could not determine whether or not that was human 

blood or how long it had been there.  Jermaine Malcolm could 

not be excluded as the source of blood found on the tip of 

Exhibit 10, the knife blade that was found in the basement of 

Unit 7, on the blood on the patio by the front door and the 

walls and the handrail of the basement stairs in Unit Number 7.  

Mr. McGrory confirmed that no blood was found on the knife or 
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knife handle found on the main floor of Unit 7, nor on the swab 

taken from Mr. Joseph's apartment.  In his opinion, the mixed 

DNA on the door above the doorknob was consistent with someone 

throwing a punch and transferring either blood or saliva from 

their hand onto the door. 

 

Dr. Feltis testified as to multiple stab sounds 

being the case of death of Jermaine Malcolm and he gave  

 

 

opinions about the type of at least one of the weapons 

involved. 

 

Experts usually form their opinions by applying 

their training, education and experience to a number of facts 

that the expert assumes or relies on as the basis for his or 

her analysis. 

 

What an expert assumes or relies on as a fact for 

the purpose of offering his or her opinion may be the same as 

what you find as facts from the evidence introduced in this 

case.  Or it may be different. 
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To the extent that the facts you find are 

different from the facts assumed or relied upon by the expert 

in reaching his conclusion, you may consider the expert's 

opinion less helpful to you in deciding the case.  Again, how 

much or how little you believe of or rely upon an expert's 

opinion is entirely up to you. 

 

PREVIOUS CONVICTIONS OF ACCUSED WITNESS 

Both Cleavon Joseph and Andrae Parris when they 

testified admitted that they have previously been convicted of  

 

criminal offences.  Mr. Joseph's record is Exhibit 37, Mr. 

Parris' record is Exhibit 38. 

 

You may only use the fact, number and nature of 

those convictions to help you decide how much or little you 

will believe and rely upon the testimony of Cleavon Joseph or 

the testimony of Andrae Parris in deciding the case. 

 

A previous conviction, even many of them, does 

not necessarily mean that you cannot or should not believe or 

rely upon the testimony of Cleavon Joseph or of Andrae Parris 

to help you decide the case.  The prior convictions are only 

one of many factors for you to consider.  Some convictions, for 
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example, ones that involve dishonesty, may be more important 

than others in deciding how much or little you will believe of 

and rely upon the testimony of any witness in deciding the 

case.  Other convictions, for example, driving offences, may be 

less important.  Consider, as well, whether the previous 

convictions are recent, or happened a number of years ago.  Use 

your common sense and experience in considering their impact. 

 

It is very important that you understand that you 

must not use the fact, number or nature of the prior  

 

convictions to decide, or to help you decide that Cleavon 

Joseph or that Andrae Parris is the sort of person who would 

commit the offence charged. 

 

TESTIMONY OF CLEAVON JOSEPH AND ANDRAE PARRIS 

Both Mr. Joseph and Mr. Parris testified in this 

trial.  Neither one of them is required to do so.  None of them 

can be compelled to do so. 

 

When a person charged with a crime testifies, he 

is just like any other witness.  You may believe some, none or 

all of what he says.  You consider his testimony by applying 

the same tests and considering the same factors as with any 
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other witness.  Like any other witness, you decide how much or 

how little you will believe of and rely upon his testimony in 

deciding the case. 

 

Subject to any specific contrary instructions 

that I may give, you may consider the testimony of Cleavon 

Joseph to help you decide the case of both persons on trial and 

you may consider the testimony of Andrae Parris to help you 

decide the case of both persons on trial.  You do not consider 

that  

 

 

testimony only to help you decide the case of the person who 

testified. 

 

I am now going to give you some instructions on 

the procedure that you must follow in dealing with the 

testimony of Cleavon Joseph and Andrae Parris.  It is a three-

step analysis that must be followed by you during your 

deliberations. 

 

First, if you believe Cleavon Joseph and Andrae 

Parris' evidence, you must find them not guilty. 
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Second, even if you do not believe their 

evidence, if it leaves you with a reasonable doubt you must 

find them not guilty. 

 

Third, even if Cleavon Joseph and Andrae Parris' 

evidence does not leave you with a reasonable doubt, you may 

convict each man of an offence only if all of the evidence you 

do accept proves his guilt of the offence beyond a reasonable 

doubt. 

 

 

 

This three-step procedure will be contained in 

the written material that you will be given for your assistance 

during your deliberations. 

 

* * * * * 

THE COURT:  And I think we'll take a short break 

at this point, 15 minutes. 

 

...JURY RETIRES                     (10:48 a.m.) 

 

 

 

* * * * * 

                           R E C E S S             (10:49 a.m.) 
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* * * * * 

 

 U P O N   R E S U M I N G :                      (11:03 a.m.) 

 

    MR. CORNELIUS:  Your Honour, just a quick 

inquiry. 

    THE COURT:  Yes. 

 MR. CORNELIUS:  Just in terms of your offer to 

accept our position if they're done before you 

get to that part. 

THE COURT:  Yes. 

MR. CORNELIUS:  Would Your Honour be offended if 

I were to type while you were giving your charge? 

 

 

THE COURT:  Unless you -- just make sure it's not 

distracting to the jury but I don't mind. 

MR. CORNELIUS:  Okay. 

MR. KLUMAK:  If I may, Your Honour, before I 

decide what to do and I can always run downstairs 

and get something done, does Your Honour have a 

copy of what you intend to say in regards to the 

defence theory?  I may decide that I couldn't say 

it better. 

THE COURT:  I have one copy and it's in my 

instructions. 

 

...JURY ENTERS                       (11:04 a.m.) 
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COURT REGISTRAR:  Twelve jurors are present, Your 

Honour. 

THE COURT:  Thank you. 

 

* * * * * 

 

CHARGE TO THE JURY (CONT'D) 

 

UTTERANCES OF THE ACCUSED 

Okay.  There is a special rule that applies when 

someone testifies about something that one of the persons on 

trial said outside the courtroom.  You may only use anything  

 

that you find either Mr. Joseph or Mr. Parris said outside the 

courtroom for a limited purpose in deciding this case. 

 

Anything you find Mr. Joseph said to a witness 

outside the courtroom, even if it describes what Mr. Parris 

said or did, is only evidence concerning the person who said 

it.  You must not consider it in deciding the case of anyone 

other than the person who said it. 

 

Similarly, anything you find Mr. Parris said to a 

witness or heard by a witness outside the courtroom, even if it 
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describes what Mr. Joseph said or did, is only evidence 

concerning the person who said it.  You must not consider it in 

deciding the case of anyone other than the person who said it. 

 

It is for you to say how much or how little 

importance you will place on anything you find a person charged 

said in deciding that person's case.  It is only part of the 

evidence but consider it along with and in the same way as the 

rest of the evidence relating to that person. 

 

When witnesses say what they heard Cleavon Joseph 

or Andrae Parris say, you have to decide whether you believe  

 

Cleavon Joseph or Andrae Parris made that statement or any part 

of it.  Regardless of who the witness is, it is still up to you 

to decide whether you believe them. 

 

In deciding whether Cleavon Joseph or Andrae 

Parris actually said these things, or any of them, you should 

use your common sense.  Take into account the condition of Mr. 

Joseph or of Mr. Parris and of the witness at the time of the 

conversation.  Consider the circumstances in which the 

conversation took place and bear in mind anything else that may 

make the witnesses' story more or less reliable. 
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Unless you decide that Cleavon Joseph or Andrae 

Parris made a particular remark or statement, you must not 

consider it in deciding the case. 

 

Some of the statements may help Cleavon Joseph or 

Andrae Parris in his defence.  You must consider those remarks 

that may help Mr. Joseph or Mr. Parris, along with all of the 

other evidence, unless you are satisfied that they did not make 

them.  In other words, you must consider all the remarks that 

might help Cleavon Joseph or Andrae Parris even if you cannot 

decide whether that person said them. 

 

If you decide that Cleavon Joseph or Andrae 

Parris made remarks that may help them in their defence, or if 

you cannot decide whether they made them, you will consider 

that statement along with the rest of the evidence in deciding 

whether you have a reasonable doubt about Cleavon Joseph or 

Andrae Parris' guilt. 

 

In this case, for example, you heard evidence 

from Jonathan Litster that when he called Cleavon Joseph to ask 

for drugs, Mr. Joseph asked him if he knew Tactix and if he 

knew where he could find him.  Mr. Litster testified that Mr. 
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Joseph offered him free drugs if he could show him where Tactix 

was.  When Mr. Litster met Mr. Joseph at the townhouse complex, 

Mr. Litster testified that Mr. Joseph asked if Tactix was in a 

house that was diagonal to Mr. Teitsson's house and Mr. Litster 

testified that after he pointed out Mr. Teitsson's house to Mr. 

Joseph, Mr. Joseph went to the front door and was banging and 

yelling -- obviously angry.  Mr. Litster testified that he 

could not make out the words Mr. Joseph was yelling.  Mr. 

Litster testified that after he left and returned home, he 

telephoned Cleavon Joseph and Mr. Joseph told him, 

"Everything's fine, Tactix is getting dealt with properly." 

 

 

While Cleavon Joseph testified that he spoke to 

Jonathan Litster on the telephone, he said that he spoke to him 

a number of times that night but his testimony about the 

conversations he had with Jonathan Litster is different from 

what Jonathan Litster said.  Mr. Joseph testified that Mr. 

Litster called him about setting up a drug deal with a number 

of individuals, Mickey being one and Tactix another.  Mr. 

Litster wanted free drugs as a sort of a commission for setting 

up the deal.  Mr. Litster called a couple of times asking Mr. 

Joseph where he was and telling him that his potential 

customers were going to go elsewhere for their drugs. 
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Thomas Teitsson testified when Cleavon Joseph was 

banging and yelling at his door, he was telling him to bring 

out Tactix, "we know he's in there."  And that Mr. Joseph 

threatened to shoot the place up.  Mr. Teitsson also testified 

that after he had left the residence, with Mr. Joseph and Mr. 

Malcolm on the main floor, he returned to the residence behind 

Mr. Parris.  He testified that a voice from the basement called 

out, "Andrae, Andrae, come down here." 

 

Cleavon Joseph testified that he both rang the 

doorbell and rapped on the door but did not testify that he  

 

said any of the things attributed to him by Thomas Teitsson.  

Further, it was his testimony that Andrae Parris was calling 

him, C.J., from the basement and not the other way around. 

 

Mark Belgrove testified that when he opened the 

door of his residence to Andrae Parris, Mr. Parris said, 

"Where's Tactix.  I want my money."  Mr. Belgrove testified 

that after Mr. Parris left the residence, he looked out the 

kitchen window and he saw and heard Mr. Parris on his 

cellphone.  Mr. Belgrove testified that he heard Mr. Parris 
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say, "I don't know, I'll kill these two guys here if I don't 

get my money." 

 

Mr. Parris testified that while he was making a 

telephone call shortly after leaving Mr. Belgrove's house, he 

never said the words attributed to him by Mr. Belgrove. 

 

You may give anything that you find Cleavon 

Joseph and Andrae Parris said as much or as little importance 

as you think it deserves in deciding the case.  It is for you 

to say.  Anything you find Cleavon Joseph and Andrae Parris 

said, however, is only part of the evidence in this case and 

you  

 

 

should consider it along with, and in the same, as all the 

other evidence. 

 

PRIOR INCONSISTENT STATEMENTS 

 

As I mentioned before, when a witness says one 

thing in the witness box, but has said something different on 

an earlier occasion, your common sense tells you that the fact 

that he has given different versions may be important in 
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deciding whether or how much you believe or rely upon his 

evidence. 

 

The first thing you must decide is whether the 

witness, in fact, gave an earlier and different version of the 

events than the one given in court. 

 

If you find he did not give an earlier different  

version of events, you should disregard what I am going to say 

about using the differing versions. 

 

    But if you do find that a witness did give a 

different version at trial than previously, you may use that 

earlier version for a limited purpose. 

 

Not every difference or omission will be 

important.  You should consider the fact, the nature and extent 

of any differences in deciding their importance to you in 

deciding whether you believe or will rely upon that witness' 

testimony.  You should also consider any explanation the 

witness gives for the differences. 

 

Whatever you choose to make of the differences, 

you can only use the testimony given under oath in this trial 
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as evidence of what actually happened.  You cannot use the 

earlier statement as evidence of what actually happened, unless 

you are satisfied that the witness accepted it as true while in 

the witness box. 

 

Even then, like the evidence of any witness, it 

is for you to say whether or how much you will believe of, or 

rely upon it, in reaching your decision. 

 

It will be for you to decide what you make of the 

differences, if any, and then to decide how much you believe 

of, or rely upon their evidence in reaching your decisions in 

this matter. 

 

 

For example, in this case Saad Khan testified 

that when he was interviewed by police he had told them he 

thought one of the voices outside his bedroom had been the 

voice of his housemate Lucas.  When testifying at trial, Mr. 

Khan was not of the view that the voice he heard was Lucas'.  

Mr. Khan also testified that he had told police that he 

thought, by the noise, that there had been four or five people 

in the living area outside his bedroom during the commotion.  

When he testified at trial, Mr. Khan thought that four or five 
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might be too many, but that he did hear two distinct voices, so 

there had been at least two people. 

 

Thomas Teitsson testified that on September 21st, 

2007, he had cashed a cheque for $60 or $70, saved enough for 

bus fare and spent the rest on crack, purchasing approximately 

$80 worth.  He testified that when he returned home he had 

about $20 worth of crack left to smoke.  He acknowledged that 

at the preliminary hearing in this matter he had testified that 

the cheque he cashed for two or $300 and he had spent that 

amount on crack, returning home with about $50 worth left to 

smoke.  When asked about the difference, Mr. Teitsson said that 

he had confused the amount he'd smoked with the amount he'd 

bought.  He testified that when he had been smoking crack on  

 

the tracks in Brampton, he had met someone he knew from a 

crackhouse.  That person had shared his crack with Mr. 

Teitsson, so that in the end Mr. Teitsson had smoked about $200 

worth of crack that day, although he had only purchased $80 

worth. 

 

Thomas Teitsson also testified that when Mark 

Belgrove had come looking for drugs, he and Jermaine Malcolm 

had been together.  Mr. Teitsson acknowledged that the 



41	  
	  

preliminary hearing he had testified that when Mr. Belgrove 

came by, Jermaine Malcolm had not been present.  Mr. Teitsson 

explained that at the preliminary hearing he had been confused 

and made a mistake.  As far as he could remember, Mr. Malcolm 

had been there and he and Mr. Malcolm both told Mark Belgrove 

they had already smoked all the drugs. 

 

Mr. Teitsson acknowledged that at the preliminary 

hearing he had described Mr. Joseph as being half a foot 

shorter than himself.  At trial, he testified that that had 

been his perception of Mr. Joseph when Mr. Joseph was outside 

of the house on the step.  He agreed that at the preliminary 

hearing he had not said that Mr. Joseph appeared to be half a 

foot shorter when outside on the step. 

 

At trial Mr. Teitsson testified that Mr. Joseph 

had used closed fists to hit Mr. Malcolm.  He acknowledged that 

in his statement to police he had used both pushing and 

punching to describe what he saw Mr. Joseph do to Mr. Malcolm. 

 

Thomas Teitsson testified here that the object he 

saw Mr. Parris carrying into the house appeared to him to be 

the handle of a steak knife.  He agreed that he had described 

the object to police as a black object and even when he 
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testified at the preliminary hearing he could not say what the 

object was. 

 

Thomas Teitsson acknowledged that he had told 

police that the guy who called me in started jumping on 

Jermaine.  Here he testified that Mr. Malcolm was no longer on 

the main floor when he returned tot he house after being 

directed to by Mr. Parris.  Mr. Teitsson specifically denied 

that it has been Mr. Parris he saw hitting Jermaine Malcolm. 

 

Jonathan Litster testified at the preliminary 

hearing October 14th, 2008, that at the scene he had smoked 

crack and then got Randy Larente to drive him home.  At trial, 

he testified that his current memory is that he smoked the  

 

crack Mr. Joseph gave him, then went to the back of the house 

with Mr. Parris. 

 

Mark Belgrove acknowledged when he first spoke to 

the police about the incident he lied, and denied any 

involvement.  Later on September 22nd, 2007, when police came 

back to him and confronted him with his lie, he gave a 

videotaped statement in which he said he basically told them 

the truth.  He acknowledged that he told police at the time 
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that he was not addicted.  Mr. Belgrove testified that he has 

since been to rehabilitation and explains that statement by 

saying, "I was in denial."  Mr. Belgrove also acknowledged that 

when speaking to police about seeing Thomas Teitsson and 

Jermaine Malcolm at Thomas Teitsson's house, he told them, "I 

did smoke one thing before I left."  At the preliminary hearing 

he testified under oath, "I did do one more hit with them."  At 

trial, Mr. Belgrove maintained that although he had taken the 

crack pipe and put his lighter to it, there was nothing but 

resin in the pipe and he got nothing but loose smoke. 

 

Medhat Attia testified that he had not seen 

anything other than a person in a red shirt running past the 

car parked in front of Unit 7.  He later acknowledged that he  

 

had told police that he had also seen at least two other people 

at the front door of Unit Number 7 and that the driver of the 

car was still in it with the lights on and engine running.  Mr. 

Attia testified that what he had told police was truthful and 

accurate. 

 

CAUTION REGARDING TEITSSON'S, BELGROVE'S AND LITSTER'S 

TESTIMONY 
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Thomas Teitsson, Mark Belgrove, and Jonathan 

Litster all testified for the Crown.  And this is a special 

instruction that has to do with their evidence.  It is an 

instruction that you must keep foremost in your mind when you 

are considering how much or little you will believe of or rely 

upon their evidence in deciding this case. 

 

You heard that Thomas Teitsson gave an account of 

the events when interviewed by police on September 22nd, 2007 

that differs, in some respects, from this evidence at trial.  

You have also heard that Thomas Teitsson gave an account of the 

events when testifying at the preliminary hearing of this 

matter that differs, in some respects, from his evidence at 

trial.  In addition, Mr. Teitsson testified that he has been a 

longtime drug user and used both crack and marijuana the  

 

evening this incident occurred.  He was reluctant to 

acknowledge that his use of drugs affected his ability to 

recall events accurately. 

 

You have also heard that Jonathan Litster gave an 

account of the events when testifying at the preliminary 

hearing of this matter that differs in one respect from his 

evidence at trial.  In addition, Mr. Litster testified that he 
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has been a longtime drug user and used both crack the evening 

this incident occurred and while he was present at the scene 

and immediately before he gave his statement to the police the 

following day.  Mr. Litster admitted that he lied on a regular 

basis to obtain money and drugs.  He agreed that his memory, 

particularly as to the order things occurred, was faulty, but 

maintained that certain things about that night he could not 

forget. 

 

Mark Belgrove testified that he lied to police 

when first speaking to them about the incident, and tried to 

keep himself out of it.  He acknowledged that his testimony, 

given under oath at the preliminary hearing, about whether or 

not he had smoked crack at Thomas Teitsson's place that night, 

differs from the evidence he gave at trial on that point. 

 

Common sense tells you that in light of these 

circumstances, there is good reason to look at Thomas 

Teitsson's, Mark Belgrove's and Jonathan Litster's evidence 

with the greatest care and caution.  It is clear that their 

testimony is important.  Mr. Teitsson was the last witness to 

testify, other than Mr. Joseph and Mr. Parris.  Mr. Teitsson 

was the last witness to testify that he saw Jermaine Malcolm 

alive and Mr. Litster testified that he spoke with Mr. Joseph 
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on the telephone about Jermaine Malcolm both prior to the 

incident and after Mr. Litster had left the scene.  Mark 

Belgrove testified about his encounter with Andrae Parris 

before the incident.  Some of their testimony could be helpful 

to the Crown and some of their testimony could be helpful to 

Mr. Joseph and Mr. Parris. 

 

You are entitled to rely on Thomas Teitsson's, 

Mark Belgrove's and on Jonathan Litster's evidence, even if it 

is not confirmed by another witness or other evidence, but you 

should be cautious in doing so.  Accordingly, you should look 

for some confirmation of Mr. Teitsson's testimony from somebody 

or something other than Thomas Teitsson before you rely on his 

testimony in deciding whether Crown counsel has proven the case 

against Cleavon Joseph and Andrae Parris beyond a reasonable  

 

doubt.  To be confirmatory, the testimony of another witness or 

witnesses or other evidence should help restore your faith in 

the relevant parts of Thomas Teitsson's evidence. 

 

Similarly you should look for some confirmation 

of Mr. Litster's testimony from somebody or something other 

than Jonathan Litster before you rely on his testimony in 

deciding whether Crown counsel has proven the case against 
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Cleavon Joseph and Andrae Parris beyond a reasonable doubt.  

Again to be confirmatory, the testimony of another witness or 

witnesses or other evidence should help restore your faith in 

relevant parts of Jonathan Litster's evidence. 

 

And again, with respect to Mr. Belgrove, you 

should look for some confirmation of Mr. Belgrove's testimony 

from somebody or something other than Mark Belgrove before you 

rely upon his testimony in deciding whether Crown counsel has 

proven the case against Cleavon Joseph and Andrae Parris beyond 

a reasonable doubt.  To be confirmatory, the testimony of 

another witness or witnesses or other evidence should help 

restore your faith in the relevant parts of Mark Belgrove's 

evidence. 

 

 

Like any other witness, you may accept all, part 

or none of what Thomas Teitsson, Mark Belgrove and Jonathan 

Litster have testified to.  And you may believe Thomas 

Teitsson's, Mark Belgrove's and Jonathan Litster's testimony, 

if you find it trustworthy, even if no one or nothing else 

confirms it.  When you consider it, however, keep in mind who 

gave the evidence and the circumstances under which those 

witnesses testified. 
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You may find that there is some evidence in this case 

that confirms or supports some parts of Mr. Teitsson’s, Mr. 

Belgrove’s and Mr. Litster’s testimony. It is for you to say 

whether this or any evidence confirms or supports their 

testimony, and how that affects whether or how much you will 

believe of or rely upon their testimony in deciding this case. 

 

The evidence to which I am about to refer, 

illustrates the kind of evidence that you may find confirms or 

supports Thomas Teitsson's testimony.  It may help you.  It may 

not.  It is for you to say. 

 

 

 

In this case, Thomas Teitsson testified that when 

Mark Belgrove had come to his house looking for drugs, Jermaine 

Malcolm was there.  You will recall that Jonathan Litster 

testified that he had seen Mr. Teitsson, Mr. Malcolm and Mark 

Belgrove all together when he looked in the window of Mr. 

Teitsson's room.  Mr. Litster also identified the man banging 

and yelling at Mr. Teitsson's door as Cleavon Joseph, as did 

Thomas Teitsson.  Mr. Litster testified that he saw Mr. Joseph 
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with an object in his hand covered by a white cloth.  Mr. 

Teitsson said the same.  Randy Larente also testified that he 

saw a man take something from the trunk of the grey car and 

cover it with a white cloth.  He saw that man approaching the 

door of Unit 7 with the white cloth. 

 

Thomas Teitsson also testified that one of the 

men who came into his house was wearing a shirt with a black 

and white diamond pattern and the other was wearing a red T-

shirt.  Video surveillance from Kool Kats shows Cleavon Joseph 

wearing a black, grey and white patterned jacket, and Andrae 

Parris wearing a red T-shirt at a time close to the incident at 

Unit 7.  The video shows both men running from the bar shortly 

before the time that Thomas Teitsson says Mr. Joseph began  

 

 

banging on his front door.  And you have heard evidence about 

how far away Kool Kats is from Unit 7. 

 

The evidence to which I am about to refer 

illustrated the kind of evidence that you may find confirms or 

supports Jonathan Litster's testimony.  Again, it may help you, 

it may not.  It is for you to say. 
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As I indicated, Thomas Teitsson testified that 

the man banging on his front door and yelling was Cleavon 

Joseph and that he saw Mr. Joseph carrying an object covered by 

a white cloth.  Mr. Litster made a similar observation, as did 

Randy Larente, although Mr. Larente was able to describe but 

not identify the man he saw.  Mr. Teitsson testified that he 

saw Andrae Parris through his bedroom window at the back of the 

house.  Mr. Litster confirmed that he had been at the back of 

the house with Andrae Parris.  Andrae Parris testified that he 

had been at the back of the house.  Randy Larente testified 

that he saw the man in the shirt at the back of the house.  

Both men testified that when Mr. Joseph was at the door, a grey 

or silver Cadillac was parked in front of the house.  That 

seems to have been confirmed by a number of witnesses. 

 

 

Mr. Litster and Randy Larente testified that upon 

arriving in front of Unit Number 7, Jonathan Litster made a 

telephone call and that shortly after the two men showed up in 

the grey car.  The video from Kool Kats shows Cleavon Joseph 

and Andrae Parris running from the bar.  Both Mr. Isaac and Mr. 

Hoyt, the security personnel from Kool Kats, confirmed that the 

grey Cadillac which had been parked at Kool Kats left the bar 

at some point and then returned before the bar closed. 
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The evidence to which I am about to refer 

illustrates the kind of evidence that you may find confirms or 

supports Mark Belgrove's testimony.  Again, it may help you, it 

may not.  It is for you to decide. 

 

Mark Belgrove testified that shortly before the 

incident, he had been together with Thomas Teitsson and 

Jermaine Malcolm in Thomas Teitsson's room.  He testified that 

while he was there, someone knocked on the bedroom window and 

Mr. Teitsson was talking to some guy.  Mr. Belgrove could not 

see who Mr. Teitsson was speaking to but he did see a white arm 

reach in through the window.  Jonathan Litster testified that 

he had seen Thomas Teitsson, Jermaine Malcolm and Mark Belgrove  

 

 

together through the window of Mr. Teitsson's bedroom and Mr. 

Litster is a white man. 

 

Mr. Belgrove testified that Andrae Parris, when 

at his home, was wearing a red shirt.  The video from Kool Kats 

shows Andrae Parris wearing a red shirt before the incident.  

The video also shows Andrae Parris leaving the bar on two 

separate occasions.  Mark Belgrove testified that Jermaine 
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Malcolm told him that he had been at Kool Kats and the video 

shows Jermaine Malcolm at that bar. 

 

PREVIOUS CONVICTIONS OF WITNESSES 

As well, in assessing the evidence of Thomas 

Teitsson and Mark Belgrove and Jonathan Litster, you may take 

into account that those witnesses admitted that they had 

previously been convicted of a number of criminal offences. 

 

You may only use the fact, number and nature of 

those convictions to help you decide how much or little you 

will believe of and rely upon the testimony of Mr. Teittson, 

Mr. Belgrove or of Mr. Litster in deciding the case. 

 

 

 

Some convictions, for example, ones that involve 

dishonesty, may be more important than others in deciding how 

much or little you will believe of and rely upon the testimony 

of a witness in deciding the case.  Other convictions, for 

example, driving offences, may be less important.  Consider, as 

well, whether the previous convictions are recent, or happened 

a number of years ago.  Again, use your common sense and 

experience in considering their impact. 
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A previous conviction, even many of them, does 

not necessarily mean that you cannot or should not believe or 

rely upon the testimony of Mr. Teitsson, Mr. Belgrove, or Mr. 

Litster to help you decide the case.  Prior convictions are 

just one of many factors for you to consider.  Use your common 

sense and experience. 

 

 OUTSTANDING CHARGES OF WITNESSES 

Jonathan Litster testified that he is presently 

charged with fraud, theft and breach of probation and his trial 

on those charges has not yet been held and he benefits from the 

same presumption of innocence that applies to any person who is 

charged. 

 

 

A Crown witness who is awaiting trial himself on 

charges may have an interest in testifying favourably for the 

Crown in this trial.  A witness may believe that favourable 

testimony here may help that witness out with his own case 

later. 

 

You will recall that Jonathan Litster was asked 

in cross-examination whether he expected a more favourable 
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resolution of his current charges after he finishes testifying  

in this trial.  You will recall that Mr. Litster testified that 

he had asked but that the Crown and police told him they could 

not discuss it with him.  He was told that his current charges 

are completely separate from this matter.  Mr. Litster 

testified that he helped that he might receive a sentence on 

those outstanding charges of time served but he was in no way 

confident that that would happen. 

 

You should approach the evidence of Jonathan 

Litster with care and caution and when you consider how much or 

little you will believe of and rely upon his evidence to decide 

this case, take into account the fact that he is himself 

awaiting trial on other charges.  It is a factor for you to  

 

 

consider.  How much or how little it influences you is up to 

you. 

 

STATEMENTS OF DECEASED 

Next I'm going to talk about statements 

attributed to Jermaine Malcolm.  Thomas Teitsson testified 

about what Jermaine Malcolm said to him about having ripped off 

two guys from Toronto and that they might come looking for him.  
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Thomas Teitsson also testified that when he opened the door to 

Mr. Joseph, Jermaine Malcolm stepped out of his room and said, 

"I don't have your money."  Thomas Teitsson also testified that 

Jermaine Malcolm had told him that Jof was there when he ripped 

off the two men and that Jof got some of the drugs. 

 

Mark Belgrove testified that Jermaine Malcolm 

told him that he was going to Kool Kats and when he returned 

later, smelling of alcohol and with crack, he said to Mr. 

Belgrove, "Somebody is waiting outside for the money for this.  

Don't worry, they won't stay long.  They will have to get into 

the  

 

car and leave."  Mr. Belgrove testified that Mr. Malcolm told 

him that he owed about $60 but to Mr. Belgrove it looked more  

 

 

like $100 to $120 worth.  Mark Belgrove testified that Jermaine 

Malcolm told him that he had met up with the guys at Kool Kats. 

 

Jermaine Malcolm was obviously not here to 

testify at the trial. 
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You must approach this evidence in this way.  

First, you have to decide what, if anything, Jermaine Malcolm 

said to Thomas Teitsson or to Mark Belgrove.  And in deciding 

whether Jermaine Malcolm said these things, or any of them, you 

should use your common sense.  Take into account the condition 

of Jermaine Malcolm and of Thomas Teitsson and Mark Belgrove at 

the time of the conversations, the circumstances in which the 

conversations took place, and anything else that may make Mr. 

Teitsson's or Mr. Belgrove's story more or less believable. 

 

If you find that Thomas Teitsson or Mark Belgrove 

has reliably reported any or all of what Jermaine Malcolm said, 

you may use those parts of Mr. Teitsson's or Mr. Belgrove's 

testimony to help you decide the case.  Do not use what you 

conclude Mr. Teitsson or Mr. Belgrove has not reliably 

reported. 

 

 

You should be cautious when you determine how 

much or how little you will rely on this evidence of what you 

find Jermaine Malcolm said to decide the case.  It may be less 

reliable than other evidence that has been given.  Jermaine 

Malcolm was not under oath or affirmation.  He did not promise 

to tell the truth like every other witness in this trial.  You 
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did not see or hear Jermaine Malcolm testify.  He could not be 

cross-examined like Thomas Teitsson, Mark Belgrove and the 

other witnesses who testified before you. 

 

Do not consider the evidence, however, by itself.  

It is only part of the evidence in the case.  Take it into 

account, along with other evidence that may make it more or 

less reliable.  It is up to you to decide how much or how 

little you will believe of and rely upon it in deciding the 

case. 

 

For example, while Thomas Teitsson said that 

Jermaine Malcolm told him that Jof had been there when he 

ripped the drugs off, Jonathan Litster testified that he had 

not been present at any time that Jermaine Malcolm ripped off 

Cleavon Joseph or Andrae Parris and that it would be untrue 

that he got any of the drugs from that rip-off. 

 

Mark Belgrove testified that Mr. Malcolm smelled 

of alcohol when he returned and said that he had met up with 

the guys at Kool Kats.  Kool Kats is a bar.  Mr. Belgrove also 

testified that Mr. Malcolm was both drunk and high when he was 

speaking to him.  Mr. Parris, in testifying at this trial 
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confirmed that he had, in fact, met up with Mr. Malcolm at Kool 

Kats bar and that is confirmed by the video evidence. 

 

Here are a couple of questions to keep in mind as 

you decide how much or little of Thomas Teitsson's or Mark 

Belgrove's testimony about what Jermaine Malcolm said you find 

reliable. 

 

First of all, would Thomas Teitsson or Mark 

Belgrove have any reason to make up the story what Jermaine 

Malcolm said? 

 

And do you think Thomas Teitsson or Mark Belgrove 

might be mistaken about what Jermaine Malcolm said, or might 

have put his own interpretation on what Jermaine Malcolm said? 

 

 

 

 

 MOTIVE 

You have heard some of the lawyers speak about 

motive.  Motive is a reason why somebody does something.  It is 

not one of the essential elements that Crown counsel must 

prove.  It is just part of the evidence, one of many things for 
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you to consider as you determine whether Mr. Joseph or Mr. 

Parris is guilty. 

 

A person may be found guilty of an offence, 

whatever his motive, or even without a motive.  Absence of a 

proven motive, however, is a circumstance for you to consider, 

one which, you may find, tends to support the presumption of 

innocence, or in this case Mr. Joseph's and Mr. Parris' denial 

of guilt.  A person may also be found not guilty of an offence, 

even with a motive to commit it. 

 

In this case, Crown counsel relies on evidence 

that Jermaine Malcolm had ripped off or stolen some drugs from 

Andrae Parris.  Mark Belgrove testified that Andrae Parris had 

come looking for Jermaine Malcolm and that he overheard Andrae 

Parris telling someone on the telephone, "If I don't get my 

money, I'm going to kill these guys."  The Crown relies on 

evidence from Thomas Teitsson that Jermaine Malcolm told him he  

 

had ripped off a couple of guys for drugs and that he became 

afraid those guys would come looking for him.  The Crown also 

relies on evidence from Jonathan Litster that Cleavon Joseph 

told he was looking for Jermaine Malcolm and said something 
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about being ripped off for either drugs or money and they 

wanted whatever it was back. 

 

Both Cleavon Joseph and Andrae Parris testified 

that when they went to Unit 7, it was to sell drugs, not to 

confront Jermaine Malcolm about the drugs he had taken without 

paying.  Mr. Parris testified it was not a big deal to him;  he 

was prepared to let it go.  He specifically denied saying the 

things that Mark Belgrove said that he overheard. 

 

It is for you to decide whether Mr. Joseph and/or 

Mr. Parris had such a motive, or any motive at all, and how 

much or little you will rely on it to help you decide the case. 

 

 

EACH ACCUSED SEPARATE 

In this case, two people are charged with first 

degree murder.  It is perfectly proper to charge more than one 

person together with the same co-offence, and to try those  

 

persons together.  But just because they are charged together 

and are being tried together does not mean that you have to 

make the same decision for each of them.  It may, but it does 

not have to, turn out that way. 
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As you will see from the verdict sheet that you 

will have in your jury room, you must give a separate verdict 

for each person charged.  You must make your decision about 

each person charged on the basis of the evidence and the legal 

principles that apply to him, as I will explain to you later in 

the instructions. 

 

Each person charged is presumed innocent of the 

charge.  It is for you to say for each of them whether Crown 

counsel has proven his guilt of that charge beyond a reasonable 

doubt on the evidence and according to the legal principles 

that apply to him. 

 

PARTIES 

In this case, there is more than one say for 

Crown counsel to prove Cleavon Joseph or Andrae Parris' guilt 

of the crime charged.  Crown counsel does not have to prove 

them both.  One is enough.  All of you do not have to agree on 

the same  

 

way, as long as everyone is sure that one of the required way 

has been proven beyond a reasonable doubt. 
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A person commits an offence if he, alone or along 

with someone else, personally does everything necessary to 

constitute the offence. 

 

A person also commits an offence if he does 

anything for the purpose of helping another person to commit 

the offence. 

 

The case for the Crown is that Cleavon Joseph 

committed this offence together or along with Andrae Parris.  

Under our law a person may commit an offence alone or together 

with others, whether that person or other persons are charged 

or on trial or not. 

 

Where a criminal offence is committed by two or 

more persons, each person may play a different part.  If they 

are acting together, as part of a joint plan or agreement to 

commit the offence, each may be found guilty of it. 

 

 

 

I will give you an example of what I mean.  If A 

and B together attacked a third person, C, intending to kill 

him and the combined effect of their blows is to kill him, both 



63	  
	  

A and B would be guilty of murder.  Each contributed to C's 

death.  Each intended to kill him.  Each has committed murder 

in those circumstances. 

 

It is important to remember, however, that 

although Cleavon Joseph and Andrae Parris have been charged and 

are being tried together, each is a separate individual who 

cannot be found guilty of any offence unless the evidence 

relating to him proves his guilt of that offence beyond a 

reasonable doubt.  Again, each person is entitled to separate 

consideration.  Each is entitled to have his case decided on 

the basis of his own conduct and the state of mind and from the 

evidence that may apply to him. 

 

A person may be found guilty of an offence 

because he helped someone to commit it and we describe those 

persons who help others to commit crimes in this way as aiders. 

 

An aider may help another person commit an 

offence by doing something or failing to do something.  It is 

not  

 

enough that what an aider does or fails to do has the effect of 

helping the other person commit the offence.  The aider must 
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intend to help the other person commit the offence.  Actual 

assistance is necessary. 

 

It is not enough that a person was simply there 

when a crime was committed by someone else.  In other words, 

just being there does not make a person guilty as an aider of 

any crime that someone else commits in the person's presence.  

Sometimes people are in the wrong place at the wrong time. 

 

On the other hand, if a person know that someone 

intends to commit an offence and goes to or is present at a 

place when the offence is committed to help the other person 

commit the offence, that person is an aider of the other's 

offence and is equally guilty of it. 

 

Aiding relates to a specific offence.  An aider 

must intend that the offence be committed, or know that the 

other person intends to commit it, and intend to help that 

person accomplish his goal. 

 

 

 

CLEAVON JOSEPH'S PLEA 
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You will recall that when Cleavon Joseph and 

Andrae Parris were arraigned before we began jury selection, 

Cleavon Joseph pleaded not guilty to first degree murder but 

guilty to second degree murder and that plea was not accepted 

by the Crown and I indicated that a plea of not guilty was to 

be entered on Mr. Joseph's behalf. 

 

You are entitled to consider Mr. Joseph's plea of 

guilty to second degree murder as an admission by him, but you 

must not find him guilty of that or of any other offence unless 

you are satisfied beyond a reasonable doubt that the Crown has 

proven all of the essential elements of that offence. 

 

Mr. Joseph's plea is a factor for you to consider 

but it is only one factor to be considered along with all of 

the other evidence.  Like evidence of anything else said by Mr. 

Joseph or Mr. Parris, it is only evidence concerning the person 

who said it. 

 

OFFENCE CHARGED 

Our law defines each offence.  It tells us what 

are the essential elements of that offence and some essential  
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elements have to do with conduct and others to do with mental 

state. 

 

Some offences have more than one definition.  In 

other words, some offences may be committed in more than one 

way, by different conduct, by different mental states, or by 

different combinations of conduct and mental state. 

 

To prove that a person charged committed the 

offence alleged in the indictment, Crown counsel must prove the 

essential elements of that offence beyond a reasonable doubt.  

Crown counsel need prove no more than the essential elements, 

but nothing less will do to establish that person's guilt. 

 

When there is evidence, as there is here, that 

would permit you to find a person charged guilty of an offence 

under more than one definition of that offence, you do not all 

have to agree that guilt has been proven under the same 

definition in order to find the person charged guilty of that 

offence.  As long as everyone agrees that the person charged 

committed the offence under one definition or another by 

proving its essential elements beyond a reasonable doubt, then 

the person charged is to be found guilty of that offence. 
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Next I am going to describe for you the different 

definitions of first degree murder that you will have to 

consider in this case and the essential elements that you must 

find in order to make a finding in this case. 

 

* * * * * 

 

THE COURT:  But before I do that, we're going to 

take another short break. 

 

...JURY RETIRES                     (11:45 a.m.) 

 

MR. KLUMAK:  Your Honour, I wonder if we're going 

to get the tree as well, the.... 

THE COURT:  Yes.  I have been working on that and 

I expect before -- I will give you the decision 

trees and the copies of the other material going 

to the jury before they come back the next time.  

Okay. 

 

* * * * * 

                           R E C E S S              (11:46 a.m.) 

* * * * * 

 

 

 

 

U P O N   R E S U M I N G :                      (12:10 p.m.) 
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MS. CAPONECCHIA:  Your Honour, Mr. Cornelius is 

just printing the Crown's position right now. 

THE COURT:  Yes.  I know.  I thought we can at 

least deal with this in his absence. 

MS. CAPONECCHIA:  Okay.  I've provided to each of 

you a copy of the written material that will be 

provided to the jury along with a decision tree 

for Mr. Joseph and for Mr. Parris and a verdict 

sheet for each of them.  And Mr. Registrar, you 

should have a copy of those two items as well.   

 

I'm going to mark them as an exhibit.  What are 

we up to on the lettered exhibits? 

COURT REGISTRAR:  "G". 

THE COURT:  "G" okay, will be the next one.  So 

we'll make the written material G-1 and the 

package which includes the decision trees and the 

verdict sheets G-2. 

 

EXHIBIT NUMBER G-1 - Written material going to 

the jury -- Produced and marked. 

 

EXHIBIT NUMBER G-2 - Decision trees and verdict 

sheets -- Produced and marked. 

 

 



69	  
	  

MS. CAPONECCHIA:  Your Honour, just a couple of 

comments about the verdict sheet.  The Crown 

would ask that in the third box down, "Did 

Cleavon Joseph have a state of mind required for 

murder" and then Mr. Parris has the same box.  If 

Your Honour would consider putting the two states 

of mind, either intention to kill or intention to 

cause bodily harm, if Your Honour would entertain 

that for both. 

 

And the other is a minor point.  In the fourth 

box, Your Honour put "planned and deliberate" in 

italics.  If Your Honour would consider putting 

in unlawful confinement as well just to highlight 

that there's two different routes, in the same 

manner, like highlight in the same manner. 

THE COURT:  Okay.  Or I could eliminate the... 

MS. CAPONECCHIA:  The... 

THE COURT:  ...italics... 

MS. CAPONECCHIA:  The italics, yeah. 

THE COURT:  ...I guess. 

MS. CAPONECCHIA:  Right, right. 

THE COURT:  All right.  I think the -- I tried to 

make the decision tree match the questions in the 

instructions that the jury has to answer.  And 

that is the way the question is posed to them.  

Did they have the state of mind required for  
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murder?  The instructions make it clear that it 

can be either -- either meant to kill or meant to 

cause bodily harm that they knew or was likely to 

kill.  And together with recklessness.  So. 

MS. CAPONECCHIA:  So the.... 

THE COURT:  I think it's clear and particularly 

where the jury has a copy of the written 

instructions, it's quite clear that either state 

of mind will.... 

MS. CAPONECCHIA:  Okay.  That'd be the Crown's 

request then.  I believe Your Honour understands. 

THE COURT:  Okay.  I'm hanging onto the copy 

that's going to go to the jury for the moment, in 

any event.  Yes.  The copy that I've -- yes.  Mr. 

Registrar has just pointed out to me that I've 

made those a lettered exhibit and they don't go 

to the jury and that it was my intention, okay, 

because these -- this material is going to be 

provided to the jury, that lettered exhibit is 

just a copy so that we have a copy of it for the 

record.  All right. 

 

My intent is that the material that goes to the 

jury is theirs.  They can write on it, they can 

do whatever they like with it.  Obviously apart 

from the exhibit or the verdict sheet which they 

have to fill out and return, but -- okay.  So the  
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lettered exhibit is simply a copy for the record 

and a separate copy will be provided to the jury. 

MR. MCLEOD:  Your Honour. 

THE COURT:  Yes. 

MR. MCLEOD:  I'm just -- box number four, I think 

you have one word there more than you need.  

After "planned and deliberate" or "was the death 

caused by that." 

THE COURT:  Oh, yeah.  Yes, thank you.  And 

that's only on Mr. Joseph's decision tree.  Thank 

you.  Okay.  So I'll make that correction and -- 

and the correction suggested by the Crown to show 

that both planning and deliberation and unlawful 

confinement, there are alternatives, and I'll 

make a -- I'll make an exhibit of the corrected 

copy. 

MS. CAPONECCHIA:  So just one more comment, Your 

Honour. 

THE COURT:  Yup. 

MS. CAPONECCHIA:  If Your Honour is not going to 

specify the two intents for murder, would Your 

Honour mind putting, did -- does or did Cleavon 

Joseph have either intent required -- either 

state of mind, just to remind them that there's 

two ways to put it, if Your Honour wasn't going 

to specify the actual two ways. 

MR. MCLEOD:  I don't understand, sorry, put 

either where? 
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THE COURT:  Well, I think she's suggesting rather 

than "the"... 

MS. CAPONECCHIA:  Yeah. 

THE COURT:  ...replace the word "the" before 

"state of mind" with "either". 

MS. CAPONECCHIA:  Right. 

THE COURT:  Any submissions on that? 

MR. MCLEOD:  I think where -- I'm still at a loss 

as to where -- oh, is that under the third box? 

THE COURT:  In the third box, yes. 

MR. MCLEOD:  It would read, did Cleavon, and I'm 

only looking at the first one... 

THE COURT:  Yeah. 

MR. MCLEOD:  ...have either the state of mind? 

THE COURT:  No.  Take out "the" replace it with 

"either".  Have either state of mind required for 

murder. 

MR. MCLEOD:  I don't understand.  Court's 

indulgence.  Let me just -- I'd suggest to the 

court that "either" then means we have to have it 

at "either" and then further qualify "either" in 

case they don't have either one. 

THE COURT:  Yeah. 

MR. MCLEOD:  I'd suggest that.... 
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THE COURT:  I'm inclined to leave it.  I think 

the instructions are clear that it encompasses 

both states of mind. 

MR. KLUMAK:  And lastly, if I may, and I don't 

know if this is going to be in the charge or if 

Your Honour is going to, as you described, a 

decision tree, in box number two, "Did Cleavon 

Joseph cause Jermaine Malcolm's death 

unlawfully?"  Are you going to then -- are they 

going to come back with a question, what do you 

mean by unlawfully?  Or is there going to be.... 

THE COURT:  Well, I would hope not because it is 

repeated over and over in the instruction. 

MR. KLUMAK:  That self-defence is.... 

THE COURT:  Right. 

MR. KLUMAK:  Okay. 

THE COURT:  If they find or have a reasonable 

doubt with respect to any of those four bases of 

self-defence or defence of others, then it is not 

unlawful and he's not guilty.  That's very clear. 

 

Okay, we'll have the jury in, please. 

MR. CORNELIUS:  Just with respect to our 

positions... 

THE COURT:  Yes. 

MR. CORNELIUS:  ...would you like that now? 

 

THE COURT:  Yes, please. 
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MR. CORNELIUS:  Unfortunately, I'm locked out of 

my computer and there were some portions that I 

had to write it in hand. 

THE COURT:  Okay. 

MR. CORNELIUS:  By hand. 

THE COURT:  Well, I may just go with the summary 

I've done.  I'll see when I get there. 

 

...JURY ENTERS                      (12:19 p.m.) 

 

COURT REGISTRAR:  Twelve jurors are present, Your 

Honour. 

THE COURT:  Yes, thank you. 

 

* * * * * 

 

CHARGE TO THE JURY (CONT'D) 

 

Ladies and gentlemen, Cleavon Joseph and Andrae 

Parris are charged with first degree murder and the formal 

charge reads: 

"Cleavon Joseph and Andrae Parris stand charged 

that they, on or about September 22, 2007,  

 

 

unlawfully did commit first degree murder upon 

the person of Jermaine Malcolm. 
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For you to find Cleavon Joseph or Andrae Parris 

guilty of first degree murder, Crown counsel must prove each of 

these essential elements beyond a reasonable doubt. 

 

For Cleavon Joseph: 

i. that Mr. Joseph caused the death of 

Jermaine Malcolm; 

ii. that Mr. Joseph caused the death of 

Jermaine Malcolm unlawfully; 

iii. that Mr. Joseph had the state of mind 

required for murder;  and 

iv. that Mr. Joseph's murder of Jermaine 

Malcolm was both planned and deliberate 

or, that the death was caused by 

Cleavon Joseph while committing or 

attempting to commit unlawful 

confinement. 

 

If Crown counsel has not satisfied you beyond a 

reasonable doubt of each of these essential elements, you must 

find Cleavon Joseph not guilty of first degree murder. 
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If Crown counsel has satisfied you beyond a 

reasonable doubt of each of these essential elements, you must 

find Cleavon Joseph guilty of first degree murder. 

 

And for Andrae Parris the essential elements are: 

i. that Mr. Parris caused the death of 

Jermaine Malcolm; 

ii. that Mr. Parris caused the death of 

Jermaine Malcolm unlawfully; 

iii. that Mr. Parris had the state of mind 

required for murder;  and 

iv. that Mr. Parris' murder of Jermaine 

Malcolm was both planned and deliberate 

or, that the death was caused by Andrae 

Parris while committing or attempting 

to commit unlawful confinement. 

 

If Crown counsel has not satisfied you beyond a 

reasonable doubt of each of these essential elements, you must 

find Andrae Parris not guilty of first degree murder. 
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If Crown counsel has satisfied you beyond a 

reasonable doubt of each of these essential elements, you must 

find Andrae Parris guilty of first degree murder. 

 

Each essential element may be made into a 

question for you consider carefully and answer: 

 

(1) Did Cleavon Joseph and/or Andrae Parris cause 

Jermaine Malcolm's death? 

 

For an act to cause someone's death, it must be 

at least a contributing cause, one that is beyond something 

that is trifling or minor in nature.  There must not be 

anything that someone else does later that results in Mr. 

Joseph's or Mr. Parris' no longer being a contributing cause of 

Jermaine Malcolm's death.  In other words, the act of Cleavon 

Joseph or Andrae Parris, or the two acting together, must be a 

significant contributing cause of the death of Jermaine 

Malcolm. 

 

It is of no concern to you that quicker or 

different medical treatment might have saved Jermaine Malcolm's 

life.  It also would not matter if what Mr. Joseph or Mr.  
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Parris did only speeded up Mr. Malcolm's death from some 

existing disease or condition. 

 

To answer this question, you must consider all 

the evidence.  Do not limit your consideration only to the 

opinion of the pathologist, Dr. Feltis, about what caused 

Jermaine Malcolm's death.  Take into account, as well, the 

testimony of any witness who described the events that took 

place around the time that Mr. Malcolm was hurt and died.  Use 

your good common sense. 

 

In this case you heard evidence from Thomas 

Teitsson that he saw Cleavon Joseph punch Jermaine Malcolm two 

or three times in the head.  He left the residence momentarily 

and when he returned heard someone calling from downstairs, 

"Andrae, Andrae, come down here."  After that he heard thumping 

and scruffling in the basement.  Saad Kahn who was in a 

separate room in that basement, testified that he heard the 

noise of someone tumbling or running down the stairs.  He heard 

someone say, "I would never do that to you, bro" and "they're 

going to stab me" and a different voice say, "Quiet down" and 

"shut up or I will kill you." 
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Thomas Teitsson testified that he saw Cleavon 

Joseph come into the house with a towel or facecloth over his 

left hand.  Mr. Teitsson could not see what, if anything, was 

under the towel.  Jonathan Litster testified that he saw 

Cleavon Joseph retrieve something from his car and cover it 

with a white cloth and he could not see what that object was. 

 

Thomas Teitsson testified that he saw Andrae 

Parris enter the house with a black object in his hand.  It 

looked to Mr. Teitsson like the handle of a knife. 

 

Police found a steak knife in the upstairs 

hallway of Unit Number 7, along with the handle of a knife.  

And the blade of a knife was found in the basement.  Forensic 

testing showed that the tip of this knife blade had the blood 

of Jermaine Malcolm on it. 

 

Dr. Feltis testified that Jermaine Malcolm died 

of multiple stab wounds.  In Dr. Feltis' opinion, at least some 

of the wounds were caused by a single edged knife, and at least 

one of the wounds was caused by a blade at least 15 centimetres 

in length. 
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Cleavon Joseph testified that the object covered 

by a cloth that he retrieved from his car and took into the 

house was, in fact, a scale, used for measuring crack, that he 

kept folded up in a chamois.  He testified that he did not 

bring a knife into the house, but did struggle with Jermaine 

Malcolm who was holding a knife.  Cleavon Joseph testified that 

although he could not see what was happening during the 

struggle, he believes that it was during that struggle, and as 

a result of that struggle that Jermaine Malcolm was stabbed. 

 

Cleavon Joseph testified that he did not observe 

Andrae Parris bring a knife into the house, but he did observe 

Jermaine Malcolm to have blood on his face at the time he saw 

Jermaine Malcolm holding onto Andrae Parris in the basement. 

 

Andrae Parris testified that he was involved in a 

physical struggle with Jermaine Malcolm that did not involve a 

knife.  He testified that he at no time saw or knew there was a 

knife involved until after the fact when he and Mr. Joseph 

spoke about what had happened.  Mr. Parris testified that he 

never confined Mr. Malcolm in the basement, nor did he hold him 

while anyone else harmed Mr. Malcolm.  Mr. Parris testified  
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that as soon as Mr. Joseph got Mr. Malcolm off of him, he left 

the basement and waited upstairs. 

 

If you are not satisfied beyond a reasonable 

doubt  that Cleavon Joseph caused Jermaine Malcolm's death, you 

must find Cleavon Joseph not guilty and your deliberations 

would be over. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph caused Jermaine Malcolm's death, you must 

go onto the next question. 

 

If you are not satisfied beyond a reasonable 

doubt that Andrae Parris caused Jermaine Malcolm's death, you 

must find Andrae Parris not guilty and your deliberations with 

respect to Mr. Parris would be over. 

 

If you are satisfied beyond a reasonable doubt 

that Andrae Parris caused Jermaine Malcolm's death, you must go 

onto the next question. 
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If you believe the testimony of Cleavon Joseph 

and Andrae Parris or if that testimony leaves you with a 

reasonable doubt about whether Mr. Parris caused the death of 

Jermaine Malcolm, you must find Andrae Parris not guilty and 

you must go on to consider the remaining questions with respect 

to Cleavon Joseph only. 

 

(2) Did Cleavon Joseph and/or Andrae Parris cause 

Jermaine Malcolm's death unlawfully? 

 

    It is not always a crime to cause another 

person's death.  It is a crime, however, to cause the death of 

another person by an unlawful act and the unlawful act alleged 

in this case is assault. 

 

Any assault requires proof that the victim did 

not consent to the application of force and that the accused 

knew that the victim was not consenting to the application off 

force.  In this case there is no suggestion that Jermaine 

Malcolm consented to the application of force, nor that either 

Mr. Joseph or Mr. Parris did not know that Jermaine Malcolm was 

not consenting. 
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SELF-DEFENCE OR DEFENCE OF ANOTHER 

Usually, it is unlawful for anyone to 

intentionally apply force to anyone else, by any means, without 

the other person's consent.  However, our law allows us to use 

force in defending ourselves or others from attack.  Anyone who 

applies force to another person to defend himself or another 

person under his protection commits no crime when his conduct 

comes within the limits that the law imposes. 

 

Each of you may have your own idea of what self-

defence or defence of others may include.  Under our law, 

however, self-defence or defence of others are not loose terms.  

Quite the contrary, there are limits on when and how much force 

may be used to defend ourselves or others. 

 

Self-defence arises from the need for self-

preservation.  It must not be used to get revenge on, or to get 

even with someone else. 

 

In this case, the effect of Mr. Joseph's and Mr. 

Parris' testimony together is that Cleavon Joseph alone 

inflicted the stab wounds to Jermaine Malcolm.  Cleavon Joseph 

testified that he acted to protect Mr. Parris and in self- 
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defence.  It is not Cleavon Joseph's responsibility to prove 

that he was justified in using force, it is Crown counsel's 

responsibility or prove beyond a reasonable doubt that Cleavon 

Joseph was not justified in using force.  And I will give you a 

list of questions that relate to these defences.  Please listen 

carefully to these instructions.  I will also explain to you 

what options are open to you in answer to each question. 

 

To decide these issues, you should consider all 

of the circumstances of Cleavon Joseph's and Andrae Parris' 

conduct.  Take into account not only the nature of the act 

alleged, but also anything said at or about the same time. 

 

SECTION 27 

In some circumstances, we may use force to 

prevent the commission of an offence that would be likely to 

cause immediate and serious injury to another person.  The 

degree or extent of the force used in response must come within 

the limits that the law allows. 

 

If we use force to prevent the commission of an 

offence that would be likely to cause immediate and serious 

injury to another person, we act lawfully as long as we use no  
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more force than is necessary to prevent the offence from being 

committed. 

 

An accused who uses no more force than is 

necessary to prevent the commission of an offence that would be 

likely to cause immediate and serious injury to another person 

must be found not guilty.  He has committed no offence.  Once 

again Cleavon Joseph does not have to prove that he was 

justified in using force on this basis, Crown counsel is 

required to prove beyond a reasonable doubt that Cleavon Joseph 

was not justified in using force on this basis. 

 

To decide whether Cleavon Joseph was acting to 

prevent the commission of an offence that would be likely to 

cause immediate and serious injury to another person on this 

basis, you may have to consider as many as three issues.  And 

each issue may be converted into a question for you to consider 

and answer: 

(1) Did Cleavon Joseph reasonably believe that 

Jermaine Malcolm was committing or was going 

to commit an offence that would be likely to 

cause immediate and serious injury to 

another person? 
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(2) Did Cleavon Joseph use force in order to 

prevent the commission of an offence that 

would be likely to cause immediate and 

serious injury to another person? 

(3) Did Cleavon Joseph use more force than was 

necessary to prevent the commission of an 

offence that would be likely to cause 

immediate and serious injury to another 

person? 

 

(1) So, first of all, did Cleavon Joseph reasonably 

believe that Jermaine Malcolm was committing or 

was going to commit an offence that would be 

likely to cause immediate and serious injury to 

another person? 

 

"Likely" in this sense, means probably.  

"Immediate" and "serious" are to be understood in the ordinary 

use of those words. 

 

You may wish to consider Cleavon Joseph's 

testimony that he saw Jermaine Malcolm with a knife in one  
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hand, and holding onto Andrae Parris with another, while Andrae 

Parris was asking him to "get him off of me."  You may wish to 

consider Cleavon Joseph's testimony that after the fact he 

thought that Mr. Parris may have been stabbed, and the 

testimony of both Mr. Joseph and Mr. Parris that Mr. Joseph 

offered to drive Mr. Parris to the hospital. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph did not reasonably believe that Jermaine 

Malcolm was committing or was going to commit an offence that 

would be likely to cause immediate and serious injury to 

another person, Cleavon Joseph does not have a defence on this 

basis and your consideration of this basis of defence of 

another would be over and you would then go on to consider the 

next basis for self-defence or defence of another. 

 

If you find or have a reasonable doubt that 

Cleavon Joseph reasonably believed that Jermaine Malcolm was 

committing or was going to commit an offence that would be 

likely to cause immediate and serious injury to another person, 

then you must go onto the next question. 
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2) Did Cleavon Joseph use force to prevent the 

commission of an offence that would be likely to  

 

 

cause immediate and serious injury to another 

person? 

 

    This question relates to Cleavon Joseph's 

conduct, his use of force, and the purpose for which he used 

the force. 

 

The force Cleavon Joseph used must be to prevent 

the commission of an offence that would be likely to cause 

immediate and serious injury to another person. 

 

This defence is based on necessity, the need to 

protect oneself or someone else under one's protection.  It 

must not be used, for example, to get even or settle a score 

with Jermaine Malcolm or anyone else. 

 

This question requires you to consider Cleavon 

Joseph's purpose when he used force against Jermaine Malcolm.  

Purpose is a state of mind.  Why did Cleavon Joseph do it? 
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To determine Cleavon Joseph's purpose in using 

force against Jermaine Malcolm, you should consider all of the 

evidence.  You should take into account what he did or did not 

do, how he did or did not do it, and what he said or did not 

say. 

 

And you must not decide this question only by 

looking at what happened to Jermaine Malcolm.  It is Cleavon 

Joseph's purpose, why he used force against Jermaine Malcolm, 

not the result of what he did, which you have to decide. 

 

You should look at Cleavon Joseph's words and 

conduct before, at the time, and after he used force against 

Jermaine Malcolm.  All these things, and the circumstances in 

which they happened, may shed light on Cleavon Joseph's state 

of mind, his purpose for using the force. 

 

Consider all the circumstances. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph did not use force to prevent the commission 

of an offence that would be likely to cause immediate and 

serious injury to another person, Cleavon Joseph was not acting  
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in defence of another on this basis and your consideration of 

this basis of defence of another would be at an end.  You must 

go on to consider self-defence or defence of another on the 

next basis. 

 

If you find or have a reasonable doubt that 

Cleavon Joseph used force to prevent the commission of an 

offence that would be likely to cause immediate and serious 

injury to another person, you must go onto the next question 

which is: 

 

(3) Did Cleavon Joseph use more force than was 

necessary to prevent the commission of an offence 

that would be likely to cause immediate and 

serious injury to another person? 

 

And this question requires you to consider the 

proportionality between the offence Cleavon Joseph reasonably 

believed was being committed by Jermaine Malcolm and the force 

used by Cleavon Joseph to prevent Jermaine Malcolm from causing 

immediate and serious injury. 
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Anyone acting to prevent the commission of an 

offence that would be likely to cause immediate and serious 

injury to another person cannot be expected to know exactly how 

much force is necessary.  What a reasonable person would 

believe or do in similar circumstances to prevent Jermaine 

Malcolm from causing immediate and serious injury is one of the 

factors that you should consider in deciding whether the force 

used by Cleavon Joseph was necessary to prevent Jermaine 

Malcolm from causing immediate and serious injury. 

 

Your answer to this question will depend upon 

your view of the evidence.  Consider all of the circumstances.  

Use your common sense, your experience, your knowledge of human 

nature, and your assessment of what actually happened. 

 

If Cleavon Joseph did nothing more than a 

reasonable person would consider necessary to prevent or stop 

Jermaine Malcolm from committing an offence that would be 

likely to cause immediate and serious injury to another person, 

in the circumstances known to Cleavon Joseph, he acted in 

lawful defence of another. 
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Even if Cleavon Joseph was genuinely mistaken 

about the facts, as long as he did no more than a reasonable 

person would have considered necessary to prevent the 

commission of an offence that would be likely to cause 

immediate and serious injury to another person, in the 

circumstances as he believed them to be, Cleavon Joseph acted 

in lawful defence of another. 

 

If you have a reasonable doubt about whether 

Cleavon Joseph used more force than was necessary to prevent 

the commission of an offence that would be likely to cause 

immediate and serious injury to another person, you must find 

Cleavon Joseph not guilty and your deliberations would be at an 

end. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph used more force than was necessary to 

prevent the commission of an offence that would be likely to 

cause immediate and serious injury to another person, Cleavon 

Joseph was not acting in lawful defence of another on this 

basis and your consideration of this basis of defence of 

another would be at an end.  And you would have to consider the 

next basis of self-defence or defence of another. 
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SECTION 37 

And the next basis is this.  In some 

circumstances, we may use force to defend ourselves or anyone 

under our protection from assault by another person.  The 

degree or the extent of force used in response must come within 

the limits that the law allows. 

 

If we use force to defend ourselves or anyone 

under our protection from assault by another person, we act 

lawfully as long as we use no more force than is necessary to 

prevent the assault or to stop it from continuing or being 

repeated. 

 

An accused who uses no more force than is 

necessary to defend himself or anyone under his protection from 

assault must be found not guilty.  He has committed no offence.  

Again, Cleavon Joseph does not have to prove that he was 

justified in using force on this basis.  Crown counsel is 

required to prove beyond a reasonable doubt that Cleavon Joseph 

was not justified in using force on this basis. 

 

To decide whether Cleavon Joseph was acting in 

lawful defence of himself or somebody under his protection on  
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this basis, you may have to consider as many as three issues.  

And each issue may be converted into a question for you to 

consider and answer. 

 

(1) Did Cleavon Joseph reasonably believe that 

he or anyone under his protection was being 

unlawfully assaulted? 

 

(2) Did Cleavon Joseph use force to defend 

himself or anyone under his protection from 

what he reasonably believed was an unlawful 

assault? 

 

(3) Three, did Cleavon Joseph use more force 

than was necessary to prevent what he 

reasonably believed was an assault or to 

stop it from continuing or being repeated? 

 

(1)  Did Cleavon Joseph reasonably believe that he or 

anyone under his protection was being unlawfully 

assaulted? 
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An unlawful assault is the intentional 

application of force, directly or indirectly, by any means, to 

the body of another person, whether Cleavon Joseph or someone 

else, and without the other person's consent. 

 

It does not matter whether Cleavon Joseph or 

Andrae Parris provoked the assault, or even assaulted Jermaine 

Malcolm first.  Nor is it necessary that Cleavon Joseph or 

Andrae Parris was actually assaulted, provided Cleavon Joseph 

reasonably believed that he or someone under his protection was 

being unlawfully assaulted. 

 

Andrae Parris was under Cleavon Joseph's 

protection, if, in the circumstances, Cleavon Joseph was taking 

care of him and keeping him safe from injury or danger.  To 

decide this question, consider all the circumstances. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph did not reasonably believe that he or 

anyone under his protection was unlawfully assaulted, Cleavon 

Joseph was not acting in lawful self-defence or defence of 

another on this basis, and your consideration of this basis of  

 



96	  
	  

 

self-defence or defence of another would be over and you would 

then go on to consider the next basis for self-defence. 

 

If you find or have a reasonable doubt that 

Cleavon Joseph reasonably believed that he or someone under his 

protection was being unlawfully assaulted, you must go on to 

the next question. 

 

(2) Did Cleavon Joseph use force to defend himself or 

anyone under his protection from the unlawful 

assault? 

 

This question again relates to Cleavon Joseph's 

conduct, his use of force, and the purpose for which he used 

the force. 

 

The force Cleavon Joseph used must be to defend 

himself or someone under his protection, from an assault by 

Jermaine Malcolm or a repetition of it.  This defence is based 

on necessity, the need to protect oneself or someone else under 

one's protection.  It must not be used, for example, to get 

even with or to settle a score with Jermaine Malcolm or anyone 

else. 
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This question requires you to consider Cleavon 

Joseph's purpose when he used force against Jermaine Malcolm.  

Purpose is a state of mind.  Why did Cleavon Joseph do it? 

 

To determine Cleavon Joseph's purpose in using 

force against Jermaine Malcolm, you should consider all the 

evidence.  You should take into account what he did or did not 

do, how he did or did not do it, and what he said or did not 

say. 

 

You must not decide this question only by looking 

at what happened to Jermaine Malcolm.  It is Cleavon Joseph's 

purpose, why he used force again Jermaine Malcolm, not the 

result of what he did that you have to decide. 

 

You should look at Cleavon Joseph's words and 

conduct before, at the time, and after he used force against 

Jermaine Malcolm.  All of these things, and the circumstances 

in which they happened, may shed light on Cleavon Joseph's 

state of mind, his purpose for using the force. 

 

Consider all the circumstances. 
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If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph did not use force to defend himself or 

anyone under his protection from an unlawful assault by 

Jermaine Malcolm, Cleavon Joseph was not acting in lawful self-

defence or defence of others on this basis.  Your consideration 

of this basis of self-defence or defence of another would be at 

an end, and you must go on to consider self-defence on the next 

basis. 

 

If you find or have a reasonable doubt that 

Cleavon Joseph used force to defend himself or anyone under his 

protection from an unlawful assault by Jermaine Malcolm, you 

must go on to the next question. 

 

(3) Did Cleavon Joseph use more force than was 

necessary to prevent Jermaine Malcolm's assault 

or stop it from continuing or being repeated? 

 

This question requires you to consider the 

proportionality between the unlawful assault by Jermaine 

Malcolm and the force used by Cleavon Joseph to prevent 

Jermaine Malcolm's assault or to stop Jermaine Malcolm from 

continuing or repeating it. 
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Anyone defending himself or anyone under his 

protection cannot be expected to know exactly how much force is 

necessary.  What a reasonable person would believe or do in 

similar circumstances to prevent Jermaine Malcolm's assault or 

to stop Jermaine Malcolm from continuing or repeating it, is 

one of the factors that you should consider in deciding whether 

the force used by Cleavon Joseph was necessary to prevent 

Jermaine Malcolm's assault or to stop Jermaine Malcolm from 

continuing or repeating it. 

 

Your answer to this question will, again, depend 

on your view of the evidence.  Consider all of the 

circumstances.  Use your common sense, experience, knowledge of 

human nature, and your assessment of what actually happened. 

 

If Cleavon Joseph did nothing more than 

reasonable person would consider necessary to prevent the 

assault, or to stop Jermaine Malcolm from continuing or 

repeating it, in the circumstances know to Cleavon Joseph, he 

acted in lawful self-defence or defence of another. 

 

Even if Cleavon Joseph was genuinely mistaken 

about the facts, as long as he did no more than a reasonable  
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person would have considered necessary to prevent the assault 

in the circumstances as he believed them to be, Cleavon Joseph 

acted in lawful self-defence or defence of another. 

 

If you have a reasonable doubt about whether 

Cleavon Joseph used more force than was necessary to prevent 

the assault, or its continuation or repetition by Jermaine 

Malcolm, you must find Cleavon Joseph not guilty and your 

deliberations would be at an end. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph used more force than was necessary to 

prevent the assault, or its continuation or repetition by 

Jermaine Malcolm, Cleavon Joseph was not acting in lawful self-

defence or defence of another on this basis.  Your 

consideration of this basis of self-defence or defence of 

another would be at an end and you would then have to consider 

the next basis of self-defence. 

 

SECTION 34(1) AND (2) 

Anyone who has been unlawfully assaulted or who 

reasonably believed that he was being unlawfully assaulted, but 

who did not provoke the assault, may use force against the  
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person who he reasonably believed is attacking him.  There are 

limits, however, on when and how much force may be used by a 

person who is attacked, or, believes he is being attacked.  On 

this basis of self-defence, the person who has been assaulted 

first must not intend to kill or cause really serious harm to 

the other person, and must not use any more force than is 

necessary to defend against the original assault. 

 

A person who defends himself in the circumstances 

I have just described has acted lawfully and must be found not 

guilty.  The reason is simple:  he committed no crime. 

 

Cleavon Joseph does not have to prove that he was 

acting in lawful self-defence, it is for Crown counsel to 

satisfy you beyond a reasonable doubt that Cleavon Joseph was 

not acting in lawful self-defence. 

 

To decide whether Cleavon Joseph was acting in 

lawful self-defence you may have to consider as many as four 

issues.  Each issue may be converted into a question for you to 

consider and answer. 
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(1) Did Cleavon Joseph reasonably believe that 

he was being unlawfully assaulted by 

Jermaine Malcolm? 

(2) Did Cleavon Joseph provoke what he 

reasonably believed was the unlawful assault 

by Jermaine Malcolm? 

(3) Did Cleavon Joseph intend to kill or cause 

really serious injury to Jermaine Malcolm? 

(4) Did Cleavon Joseph use more force than was 

necessary to defend himself against Jermaine 

Malcolm? 

 

(1) So first, did Cleavon Joseph reasonably believe 

that he was being unlawfully assaulted by 

Jermaine Malcolm? 

 

    Again, an unlawful assault is the intentional 

application of force, directly or indirectly, by any means, to 

Cleavon Joseph's body without his consent.  An unlawful assault 

may also consist of threatening words or actions that would 

cause a reasonable person to think that he is about to be 

physically harmed unless he does something to prevent it. 
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It is not necessary that Jermaine Malcolm 

actually assault Cleavon Joseph.  The issue is whether Cleavon 

Joseph reasonably believed, in the circumstances as he knew 

them to be, that he was being unlawfully assaulted, not whether 

he was actually assaulted. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph did not reasonably believe that he was 

being unlawfully assaulted, Cleavon Joseph was not acting in 

lawful self-defence, and your consideration of self-defence 

would be at an end.  You would go on to consider what offence 

Cleavon Joseph committed. 

 

If you find or have a reasonable doubt about 

whether Cleavon Joseph reasonably believed that he was 

unlawfully assaulted, you must go on to the next question. 

 

(2) Did Cleavon Joseph provoke the unlawful assault 

by Jermaine Malcolm? 

 

Cleavon Joseph may provoke an assault by blows, 

by words, by gestures, or any combination of words or actions 

intended to cause another person to attack him. 
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If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph provoked the unlawful assault by Jermaine  

 

Malcolm, Cleavon Joseph was not acting in lawful self-defence 

on this basis and y our consideration of this basis of self-

defence would be at an end.  You would go on to consider the 

next basis of self-defence about which I will instruct you. 

 

If you find or have a reasonable doubt about 

whether Cleavon Joseph did not provoke the unlawful assault by 

Jermaine Malcolm, you must go on to the next question. 

 

(3) Did Cleavon Joseph intend to kill or cause really 

serious injury to Jermaine Malcolm? 

 

This question requires you to consider Cleavon 

Joseph's state of mind when he used force against Jermaine 

Malcolm.  What did Cleavon Joseph mean to do? 

 

To determine what Cleavon Joseph intended, what 

he meant to do, you should consider all the evidence.  You 

should consider what he did or did not do, how he did or did 

not do it, and what he said or did not say. 
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You must not decide this question only by looking 

at what happened to Jermaine Malcolm.  It is Cleavon Joseph's 

state of mind, what he meant to do in using force against 

Jermaine Malcolm, not the result of what Mr. Joseph did, that 

you have to determine. 

 

You should look at Cleavon Joseph's words and 

conduct before, at the time, and after he used force against 

Jermaine Malcolm.  All of these things, and the circumstances 

in which they happened, may shed light on Mr. Joseph's state of 

mind at the time.  They may help you decide what Cleavon Joseph 

meant or didn't mean to do. 

 

Consider all of the circumstances and use your 

good common sense. 

 

It is reasonable for you to conclude that a sane 

and sober person means to do what he actually does.  It is a 

conclusion that you may draw from what Cleavon Joseph did, not 

one that you have to reach.  It is for you to say. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph either intended to kill or intended to  
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cause really serious injury to Jermaine Malcolm, Mr. Joseph was 

not acting in lawful self-defence on this basis, and your 

consideration of this basis of self-defence would be at an end.  

You would then go on to consider the next basis of self-defence 

about which I will instruct you. 

 

Otherwise you must go on to the next question. 

 

(4) Did Cleavon Joseph use more force than was 

necessary to defend himself against Jermaine 

Malcolm? 

 

This question requires you to consider the 

proportionality between the unlawful assault by Jermaine 

Malcolm and the force used by Cleavon Joseph to defend himself 

against it. 

 

Anyone defending himself cannot be expected to 

know exactly how much force is necessary in self-defence.  What 

a reasonable person would believe or do in similar 

circumstances to defend himself against m is one of the factors 

that you should consider in deciding whether the force used by  
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Mr. Joseph was necessary to defend himself against Jermaine 

Malcolm's attack. 

 

Your answer to this question will depend upon 

your view of the evidence.  Consider all of the circumstances.  

Again, use your common sense, experience, knowledge of human 

nature, and your assessment of what actually happened. 

 

If Cleavon Joseph did nothing more than a 

reasonable person would consider necessary to defend himself in 

the circumstances as Mr. Joseph knew or believed them to be, he 

acted in lawful self-defence on this basis.  Cleavon Joseph 

also acted in lawful self-defence even if he was honestly 

mistaken about the facts, as long as he did not more than a 

reasonable person would have considered necessary to defend 

himself in the circumstances as Cleavon Joseph believed them to 

be. 

 

If you have a reasonable doubt about whether 

Cleavon Joseph used more force than was necessary to defend 

himself against Jermaine Malcolm, you must find Cleavon Joseph 

not guilty and your deliberations would be at an end. 
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If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph used more force than was necessary to 

defend himself against Jermaine Malcolm, Cleavon Joseph was not 

acting in lawful self-defence on this basis and your 

consideration of this basis of self-defence would be at an end.  

You would then go on to consider the next basis of self-defence 

about which I will instruct you. 

 

And the next basis of self-defence arises in 

circumstances where you are satisfied beyond a reasonable doubt 

that Cleavon Joseph intended to cause death or to seriously 

injury Jermaine Malcolm. 

 

In some circumstances, a person who reasonably 

believes that he is being unlawfully assaulted may use force 

against his attacker, even if that person provoked the assault, 

and intentionally killed or seriously injured his attacker. 

 

An accused who intentionally kills or seriously 

injures his attacker acts in lawful self-defence if he 

reasonably feared death or serious injury from the violence of 

the original or continued assault, and reasonably believed that  
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he could not otherwise save himself from death or serious 

injury. 

 

An accused who intentionally kills or seriously 

injures someone in lawful self-defence must be found not guilty 

because he has committed no crime.  An accused does not have to 

prove that he was acting in lawful self-defence.  Crown counsel 

must satisfy you beyond a reasonable doubt that Mr. Joseph was 

not acting in lawful self-defence. 

 

To decide whether Cleavon Joseph was acting in 

lawful self-defence on this basis, you may have to consider as 

many as three issues, and again, each issue may be converted 

into a question for you to consider and answer. 

 

(1) Did Cleavon Joseph reasonably believe that 

he was being unlawfully assaulted by 

Jermaine  

Malcolm? 

(2) Did Cleavon Joseph use force against 

Jermaine Malcolm because Cleavon Joseph 

feared that Jermaine Malcolm would kill or 

seriously injure him? 
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(3) Did Cleavon Joseph use force against 

Jermaine Malcolm because Mr. Joseph 

reasonably believed that he could not 

otherwise save himself from being killed or 

seriously injured by Jermaine Malcolm? 

 

(1) Did Cleavon Joseph reasonably believe that he was 

being unlawfully assaulted by Jermaine Malcolm? 

 

And this question you have already answered in 

considering self-defence on the prior basis. 

 

So, if you are satisfied beyond a reasonable 

doubt that Cleavon Joseph did not reasonably believe that he 

was being unlawfully assaulted, Cleavon Joseph was not acting 

in lawful self-defence and your consideration of self-defence 

would be at an end, you would have to go on to decide what 

offence Cleavon Joseph committed. 

 

If you find or have a reasonable doubt about 

whether Cleavon Joseph reasonably believed that he was 

unlawfully assaulted, you must go on to the next question. 
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(2) Did Cleavon Joseph reasonably fear that Jermaine 

Malcolm would kill or seriously injure him? 

 

This question requires you to consider not only 

Cleavon Joseph's state of mind when he used force against 

Jermaine Malcolm, but also what a reasonable person would fear 

in the same circumstances. 

 

Did Cleavon Joseph fear that Jermaine Malcolm 

would kill or seriously injure him?  Would a reasonable person 

have the same fear in the same circumstances? 

 

Fear is a state of mind.  In this case, Cleavon 

Joseph's state of mind.  To determine whether Cleavon Joseph 

feared that he would be killed or seriously injured by Jermaine 

Malcolm, you should consider all of the evidence.  You should 

consider what Cleavon Joseph and Jermaine Malcolm did or did 

not do, how they did or did not do it, and what they said or 

did not say. 

 

You should look at their words and conduct 

before, at the time, and after Cleavon Joseph used force 
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against Jermaine Malcolm.  All of these things and the 

circumstances in  

 

which they happened, may shed light on Cleavon Joseph's state 

of mind at the time.  They may help you decide whether Cleavon 

Joseph was afraid that Jermaine Malcolm would kill or seriously 

injure him.  Use your good common sense. 

 

Cleavon Joseph's fear of death or serious injury 

must also be reasonable in the circumstances as Mr. Joseph knew 

or honestly believed them to be.  Would a reasonable person in 

those circumstances fear death or serious harm from Jermaine 

Malcolm? 

 

A reasonable person is sane and sober, not 

exceptionally excitable, aggressive, or fearful, a person who 

has the same powers of self-control that we expect our fellow 

citizens to exercise in society on an everyday basis. 

 

The danger that Cleavon Joseph was in, or 

honestly and reasonably believed he was in, does not have to be 

immediate.  The immediacy, or otherwise or it, however, is a 

factor for you to consider to assessing the honesty and 

reasonableness of Mr. Joseph's belief. 
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The issue involved in this question is not 

whether Cleavon Joseph was actually in danger of being killed 

or seriously injured by Jermaine Malcolm.  The issue is whether 

Cleavon Joseph honestly and reasonably feared that he was in 

that kind of danger. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph did not honestly and reasonably fear that 

Jermaine Malcolm would kill or seriously injure him when he 

used force against Mr. Joseph, Cleavon Joseph was not acting in 

lawful self-defence on this basis.  You would then have to 

decide what offence Cleavon Joseph committed. 

 

Otherwise you must go on to the next question. 

 

(3) Did Cleavon Joseph reasonably believe that he 

could not otherwise save himself from being 

killed or seriously injured by Jermaine Malcolm? 

 

This question also requires you to consider not 

only Cleavon Joseph's state of mind when he used force against 
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Jermaine Malcolm, but also what a reasonable person would 

believe in the same circumstances. 

 

Did Cleavon Joseph believe that he could not save 

himself from being killed or seriously injured by Jermaine 

Malcolm other than by killing or seriously injuring Mr. 

Malcolm?  And would a reasonable person have the same belief in 

the same circumstances? 

 

Belief is a state of mind, Cleavon Joseph's state 

of mind.  To determine whether Cleavon Joseph believed that he 

could not save himself from being killed or seriously injured 

by Jermaine Malcolm, other than by killing or seriously 

injuring Mr. Malcolm, you should consider all the evidence.  

Again, you should consider what Cleavon Joseph and/or Jermaine 

Malcolm did or did not, how they did or did not do it, and what 

they said or did not say. 

 

You should look at their words and conduct 

before, at the time, and after Cleavon Joseph used force 

against Jermaine Malcolm.  All of these things, and the 

circumstances in which they happened, may shed light on Cleavon 

Joseph's state of mind at the time.  They may help you decide 

whether Mr. Joseph believed that he could save himself from 
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death or serious injury only by killing or seriously injuring 

Jermaine Malcolm.  Use your good common sense. 

 

Cleavon Joseph's belief must also be reasonable 

in the circumstances as he knew or honestly believed them to 

be.  Would a reasonable person in those circumstances have a 

similar belief in the need to kill or seriously injure Jermaine 

Malcolm to preserve himself from a similar fate? 

 

A reasonable person is sane and sober, not 

exceptionally excitable, aggressive, or fearful, a person who 

has the same powers of self-control that we expect our fellow 

citizens to exercise in society today. 

 

The danger that Cleavon Joseph was in, or 

honestly and reasonably believed himself to be in, does not 

have to be immediate.  Again, the immediacy, or otherwise, is a 

factor for you to consider in assessing the honesty and 

reasonableness of Cleavon Joseph's belief. 

 

The issue involved in this question is not 

whether the only actual way for Cleavon Joseph to save himself 

from death or serious injury from Jermaine Malcolm was to kill 

or cause serious injury to Mr. Malcolm, the issue is whether 
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Cleavon Joseph honestly and reasonably believed that to do so 

was the only way to save himself from a similar fate.  

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph did not honestly and reasonably believe 

that he could only save himself from death or serious injury by 

killing or seriously injuring Jermaine Malcolm, Mr. Joseph was 

not acting in lawful self-defence on this basis.  And you would 

then have to decide what offence Cleavon Joseph committed. 

 

Otherwise, you must find Cleavon Joseph not 

guilty and your deliberations with respect to Cleavon Joseph 

would be over. 

 

If you do not believe or are not left in a 

reasonable doubt that Cleavon Joseph acted in self-defence, you 

must nonetheless be satisfied beyond a reasonable doubt that he 

applied force to Jermaine Malcolm without Jermaine Malcolm's 

consent. 

 

Having considered all of the bases for self-

defence or defence of others, if you are not satisfied beyond a 

reasonable doubt that Cleavon Joseph unlawfully caused the 
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death of Jermaine Malcolm, you must find Cleavon Joseph not 

guilty and your deliberations would be over. 

 

 

If you are satisfied beyond a reasonable doubt  

that Cleavon Joseph unlawfully caused the death of Jermaine 

Malcolm, you must go on to the next question. 

 

If you are considering this question in relation 

to Andrae Parris, you must be satisfied that Andrae Parris 

applied force to Jermaine Malcolm without Jermaine Malcolm's 

consent and if you are not satisfied beyond a reasonable doubt 

that Andrae Parris unlawfully caused the death of Jermaine 

Malcolm, you must find Andrae Parris not guilty, and your 

deliberations would be over. 

 

If you are satisfied beyond a reasonable doubt 

that Andrae Parris unlawfully caused the death of Jermaine 

Malcolm, you must go on to the next question. 

 

* * * * * 

 

THE COURT:  Now it's one o'clock when we usually 

take the lunch break.  I think I have about half 
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an hour left.  So what I'm going to suggest is we 

take another 15-minute break, I'll finish up, and 

then the case will be in your hands.  All right. 

 

 

...JURY RETIRES                     (1:02 p.m.) 

 

* * * * * 

                           R E C E S S             (1:03 p.m.) 

* * * * * 

 

 

U P O N   R E S U M I N G :                      (1:15 p.m.) 

 

THE COURT:  Okay.  With respect to the decision 

tree, I did correct the typographical error in box 

four that Mr. Klumak pointed out on Mr. Joseph's 

and I have also, I put a comma after the word "or" 

and I italicized the words "while" and "unlawful 

confinement" in box four for both accused. 

 

I didn't make extra copies for you but I will make 

this a lettered exhibit, Exhibit H and if you want 

a copy, I'm sure you can get one at the next 

break. 

 

EXHIBIT NUMBER H - Corrected decision tree -- 

Produced and marked. 

 

THE COURT:  Okay, we'll have the jury in, please. 

 

   ...JURY ENTERS                      (1:17 p.m.) 
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COURT REGISTRAR:  Twelve jurors are present, Your 

Honour. 

 

THE COURT:  Thank you. 

 

* * * * * 

 

CHARGE TO THE JURY (CONT'D) 

 

Okay, final stretch.  Ladies and gentlemen, the 

next question, the next essential element with respect to first 

degree murder is one, and I just want to make it clear where we 

left off.  You would only go on to consider this question in 

respect of Mr. Joseph or in respect of Mr. Parris, if you were 

satisfied that that person had unlawfully caused the death of 

Jermaine Malcolm.  So if you are satisfied beyond a reasonable 

doubt on that question with respect to Mr. Joseph or Mr. 

Parris, you would on to this next question which is: 

 

(6) Did Cleavon Joseph and/or Andrae Parris have the 

state of mind required for murder? 

 

The crime of murder requires proof of a 

particular state of mind.  For an unlawful killing to be 

murder, Crown counsel must prove that Cleavon Joseph and/or 

Andrae Parris either meant to kill Jermaine Malcolm or meant to 
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cause Jermaine Malcolm bodily harm that he or they knew was 

likely to  

 

 

kill Jermaine Malcolm, and he was or they were reckless whether 

Jermaine Malcolm died or not.  Recklessness in this sense means 

that Mr. Joseph or Mr. Parris saw the likelihood that Jermaine 

Malcolm could die from the injury, but went ahead anyway and 

took the chance. 

 

The Crown does not have to prove both.  One is 

enough.  All of you do not have to agree on the same state of 

mind, as long as everyone is sure that one of the requires 

states of mind has been proven beyond a reasonable doubt. 

 

If Cleavon Joseph or Andrae Parris did not mean 

to do either, he committed manslaughter. 

 

To determine the states of mind of each of 

Cleavon Joseph and Andrae Parris, what that person meant to do, 

you should consider all of the evidence.  You should consider 

what he did or did not do, how he did or did not do it, and 

what he said or did not say. 
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You should look at Cleavon Joseph's and Andrae 

Parris' words and conduct before, at the time, and after the 

unlawful act that caused Jermaine Malcolm's death.  All of  

 

these things, and the circumstances in which they happened, may 

shed light on Cleavon Joseph's and Andrae Parris' state of mind 

at the time.  They may help you to decide what each man meant 

or did not mean to do.  In considering all of the evidence, use 

your good common sense. 

 

You may conclude, as a matter of common sense, 

that if a sane and sober person does something that has 

predictable consequences, that person usually intends or means 

to cause those consequences.  But that is simply one way for 

you to determine a person's actual state of mind, what he 

actually meant to do.  It is a conclusion that may only reach, 

however, after considering all of the evidence.  It is not a 

conclusion you must reach, it is for you to say whether you 

will reach that conclusion in this case. 

 

If you are not satisfied beyond a reasonable 

doubt that Cleavon Joseph had either state of mind required to 

make his unlawful killing of Jermaine Malcolm murder, you must 
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find Cleavon Joseph not guilty of first degree murder, but 

guilty of manslaughter, and your deliberations would be over. 

 

 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph had either state of mind to make his 

unlawful killing of Jermaine Malcolm murder, you must go on to 

the next question. 

 

If you are not satisfied beyond a reasonable 

doubt that Andrae Parris had either state of mind required to 

make his unlawful killing of Jermaine Malcolm murder, you must 

find Andrae Parris not guilty of first degree murder, but 

guilty of manslaughter and your deliberations would be over. 

 

If you are satisfied beyond a reasonable doubt 

that Andrae Parris had either state of mind to make his 

unlawful killing of Jermaine Malcolm murder, you must go on the 

next question.  And this question has to do with whether murder 

is first degree murder. 

 

(7) Was Cleavon Joseph's and/or Andrae Parris' murder 

of Jermaine Malcolm both planned and deliberate 
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or, was the death caused by that person while 

committing or attempting to commit unlawful 

confinement? 

 

 

Not every murder is first degree murder.  To 

prove that Cleavon Joseph and/or Andrae Parris' murder of 

Jermaine Malcolm was first degree murder, Crown counsel may 

rely on two different bases. 

 

As I told you earlier, when there is evidence, as 

there is here, that would permit you to find a person charged 

guilty of an offence under more than one definition of that 

offence, you do not all have to agree that guilt has been 

proven under the same definition in order to find the person 

charged guilty of that offence.  As long as everyone agrees 

that the person charged committed the offence under one 

definition of another by proving its essential elements beyond 

a reasonable doubt, then the person charged is to be found 

guilty of that offence. 

 

PLANNED AND DELIBERATE 

So dealing first with planning and deliberation.  

On the first basis, Crown counsel must prove beyond a 
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reasonable doubt not only that Cleavon Joseph and/or Andrae 

Parris murdered Jermaine Malcolm, but also that the murder was 

both planned and deliberate.  It is not enough for Crown 

counsel prove that the murder was planned, or that the murder  

 

was deliberate.  In order to establish that the murder of 

Jermaine Malcolm was first degree murder on this basis, Crown 

counsel must prove both. 

 

It is the murder itself that must be both planned 

and deliberate, not something else that Cleavon Joseph and/or 

Andrae Parris did or said. 

 

Planned is a word that we often use when talking 

to other people.  It means the same thing here that it does 

when we say it to others.  "Planned" means a calculated scheme 

or design that has been carefully thought out.  The 

consequences of it have been thought over and sized up. 

 

The plan does not have to be complicated, nor 

sensible.  It may be a very simple plan, one that is quite easy 

to set up.  An important factor is the time it took to develop 

the plan, not how much or little time it took between 

developing it and carrying it out.  One person may prepare a 
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plan and carry it out immediately.  Another person may prepare 

a plan and wait a while, even quite a while, to carry it out. 

 

 

 

A planned murder is one that is committed as a 

result of a scheme or plan that has been previously formulated 

or designed.  It is the implementation of that scheme or 

design.  A murder committed on a sudden impulse and without 

prior considerations, even with an intention to kill is not a 

planned murder. 

 

"Deliberate" is not a word that we often use when 

speaking to other people but it means "considered, not 

impulsive", "carefully thought out, not hasty or rash", "slow 

in deciding", "cautious". 

 

A deliberate act is one that the actor has taken 

time to weigh the advantages and disadvantages of.  The 

deliberation must take place before the act of murder, here, 

the stabbing, before the stabbing started.  A murder committed 

on a sudden impulse and without prior consideration, even with 

an intention to kill is not a deliberate murder. 
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It is for you to say whether the murder of 

Jermaine Malcolm was both planned and deliberate.  To decide 

this issue, you should consider all of the evidence.  Among the 

things you should consider are these: 

 

• What Cleavon Joseph and/or Andrae Parris did 

or did not do; 

• How they did or did not do it; 

• What they said or did not say; 

• The conditions of Cleavon Joseph or Andrae 

Parris; 

• Their state of mind, each of their state of 

mind; 

• The effect of any real or imagined provoking 

words or conduct from Jermaine Malcolm or 

others on Cleavon Joseph and/or Andrae 

Parris' state of mind. 

 

If you are considering this question in respect 

of Mr. Joseph, if you are not satisfied beyond a reasonable 

doubt that the murder of Jermaine Malcolm was both planned and 

deliberate, and you are also not satisfied that Jermaine 

Malcolm's death was caused by Cleavon Joseph while committing 
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or attempting to commit unlawful confinement, you must find 

Cleavon Joseph not guilty of first degree murder, but guilty of 

second degree murder. 

 

 

 

If you are satisfied beyond a reasonable doubt 

that the murder of Jermaine Malcolm was both planned and 

deliberate, you must find Cleavon Joseph guilty of first degree 

murder. 

 

If you are considering this question in respect 

of Mr. Parris, if you are not satisfied beyond a reasonable 

doubt that the murder of Jermaine Malcolm was both planned and 

deliberate, and you are also not satisfied that Jermaine 

Malcolm's death was caused by Andrae Parris while committing or 

attempting to commit unlawful confinement, you must find Andrae 

Parris not guilty of first degree murder, but guilty of second 

degree murder. 

 

If you are satisfied beyond a reasonable doubt 

that the murder of Jermaine Malcolm was both planned and 

deliberate, you must find Andrae Parris guilty of first degree 

murder. 
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And we ask that you record your decision on the 

verdict sheet that is provided for you. 

 

 

 

SECTION 231(5)(e) 

On the second or other basis, irrespective of 

whether a murder is planned and deliberate on the part of any 

person, murder is first degree murder when the death is caused 

by that person while committing or attempting to commit the 

offence of unlawful confinement. 

 

If you have found that Cleavon Joseph and/or 

Andrae Parris had the intent required for murder, you must go 

on to consider whether the death of Jermaine Malcolm was caused 

by that person while committing or attempting to commit the 

offence of unlawful confinement. 

 

For you to find either Mr. Joseph or Mr. Parris 

guilty of first degree murder on this basis, Crown counsel must 

prove each of these essential elements beyond a reasonable 

doubt. 
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For Cleavon Joseph: 

i.   that Cleavon Joseph did something that was an 

"essential, substantial and integral part" of the killing of 

Jermaine Malcolm; 

 

 

ii.  that Cleavon Joseph committed or attempted to 

commit the offence of unlawful confinement, and; 

 

iii.  that the unlawful confinement and murder of 

Jermaine Malcolm were part of the same series of events. 

 

If Crown counsel has not satisfied you beyond a 

reasonable doubt of each of these essential elements, you must 

find Cleavon Joseph not guilty of first degree murder on this 

basis. 

 

If Crown counsel has satisfied you beyond a 

reasonable doubt of each of these essential elements, you must 

find Cleavon Joseph guilty of first degree murder. 

 

For Andrae Parris the elements are: 
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 i.   that Andrae Parris did something that was an 

"essential, substantial and integral part" of the killing of 

Jermaine Malcolm; 

 ii.   that Andrae Parris committed or attempted to 

commit the offence of unlawful confinement, and; 

  

 

iii.  that the unlawful confinement and murder of 

Jermaine Malcolm were part of the same series of events. 

 

If Crown counsel has not satisfied you beyond a 

reasonable doubt of each of these essential elements, you must 

find Andrae Parris not guilty of first degree murder on this 

basis. 

 

If Crown counsel has satisfied you beyond a 

reasonable doubt of each of these essential elements, you must 

find Andrae Parris guilty of first degree murder. 

 

Each essential element may be made into a 

question for you to consider carefully and answer. 

 

(1) First of all, did Cleavon Joseph or Andrae Parris 

do something that was an "essential, substantial 
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and integral part" of the killing of Jermaine 

Malcolm? 

 

To prove this element, Crown counsel must prove 

beyond a reasonable doubt that the person you are considering 

did something that was an "essential, substantial and integral  

 

part" of the killing of Jermaine Malcolm.  By an "essential, 

substantial and integral part", I mean that that person 

actively participated in the killing of Jermaine Malcolm.  If 

you are considering Cleavon Joseph, it is not enough to prove 

that he was present, or that he played some minor role in the 

killing.  If you are considering Andrae Parris, it is not 

enough to prove that he was present, or that he played some 

minor role in the killing. 

 

To convict someone of first degree murder, Crown 

counsel must prove that that person is an active participant in 

the killing. 

 

To decide this issue, you must consider all of 

the evidence.  Do not limit your consideration only to the 

opinion of expert witnesses about what caused Jermaine 

Malcolm's death.   Take into account, as well, the testimony of 
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any witness who described the events that took place around the 

time that Jermaine Malcolm was hurt and died.  Use your good 

common sense. 

 

If you are not satisfied beyond a reasonable 

doubt that Cleavon Joseph caused Jermaine Malcolm's death in 

the  

 

manner I have just described, you must find Cleavon Joseph not 

guilty of first degree murder on this basis.  If you are also 

not satisfied that the murder of Jermaine Malcolm was both 

planned and deliberate, you must find Cleavon Joseph guilty of 

second degree murder and your deliberations would be over. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph caused Jermaine Malcolm's death in the 

manner that I have just described, you must go on to the next 

question. 

 

If you are not satisfied beyond a reasonable 

doubt that Andrae Parris caused Jermaine Malcolm's death in the 

manner I have just described, you must find Andrae Parris not 

guilty of first degree murder on this basis.  And if you are 

also not satisfied that the murder of Jermaine Malcolm was both 
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planned and deliberate, you must find Andrae Parris guilty of 

second degree murder and your deliberations would be over. 

 

If you are satisfied beyond a reasonable doubt 

that Andrae Parris caused Jermaine Malcolm's death in the 

manner that I have just described, you must go on to the next 

question. 

 

(2) Did Cleavon Joseph or Andrae Parris unlawfully 

confine or attempt to unlawfully confine Jermaine 

Malcolm or Thomas Teitsson? 

 

Crown counsel must prove beyond a reasonable 

doubt that the person you are considering committed the offence 

of unlawful confinement by proving each of these essential 

elements beyond a reasonable doubt. 

 

For Cleavon Joseph: 

 i.   that Cleavon Joseph intentionally confined or 

attempted to confine Jermaine Malcolm, and; 

 

 ii.   that the confinement was without lawful 

authority.  In this case there is no suggestion that there was 

lawful authority. 
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For Andrae Parris: 

 1.   that Andrae Parris intentionally confined Thomas 

Teitsson or attempted to confine Jermaine Malcolm, and; 

  

 

 

 

ii.   that the confinement was without lawful 

authority.  In this case there is no suggestion that there was 

lawful authority. 

 

To intentionally confine another person is to 

physically restrain that person, contrary to his wishes, 

thereby depriving that person of his liberty to move from one 

place to another.  Confinement is an unlawful restriction on 

liberty for some period of time.  It does not have to be in 

one particular place but the accused must intend to restrict 

that person's freedom to move about which can include forcing 

the person to move to a particular place or in a particular 

direction. 
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The confinement does not have to include tying up 

a person's hands or feet.  It is a matter for your good common 

sense. 

 

In this case you heard evidence that Mr. Joseph 

went to the front door of Unit 7 and Mr. Parris went to the 

back door to ensure that Mr. Malcolm did not escape. 

 

 

 

In this case there was evidence that Cleavon 

Joseph struck Jermaine Malcolm while on the main floor of Unit 

7 and that the two of them ended up in the basement.  At least 

one witness described the sound of tumbling.  There was damage 

to the drywall in the stairwell and Jermaine Malcolm sustained 

significant bruising.  You may find that Jermaine Malcolm was 

unlawfully confined if you are satisfied that he was forced to 

move from the main floor to the basement in an act distinct 

from the stabbing that killed him. 

 

If you are not satisfied beyond a reasonable 

doubt that Cleavon Joseph unlawfully confined or attempted to 

unlawfully confine Jermaine Malcolm, you must find Cleavon 

Joseph not guilty of first degree murder on this basis.  If 
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you are also not satisfied that the murder of Jermaine Malcolm 

was both planned and deliberate, you must find Cleavon Joseph 

guilty of second degree murder and your deliberations would be 

over. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph unlawfully confined or attempted to 

confine Jermaine Malcolm, you must go on to the next question. 

 

 

In this case there was evidence that Andrae 

Parris intercepted Thomas Teitsson as Mr. Teitsson was trying 

to leave the house, and Mr. Parris directed him to return to 

the house.  Mr. Teitsson did as he was directed. 

 

If you are not satisfied beyond a reasonable 

doubt that Andrae Parris unlawfully confined Thomas Teitsson 

or attempted to confine Jermaine Malcolm, you must find Andrae 

Parris not guilty of first degree murder on this basis.  If 

you are also not satisfied that the murder of Jermaine Malcolm 

was both planned and deliberate, you must find Andrae Parris 

guilty of second degree murder and your deliberations would be 

over. 
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If you are satisfied beyond a reasonable doubt 

that Andrae Parris unlawfully confined Thomas Teitsson or 

attempted to confine Jermaine Malcolm, you must go on to the 

next question. 

 

(9) Were the unlawful confinement and the murder of 

Jermaine Malcolm part of the same series of 

events? 

 

 

 

In order for Cleavon Joseph or Andrae Parris to 

be guilty of first degree murder on this basis, Crown counsel 

must also prove beyond a reasonable doubt that Cleavon Joseph 

or Andrae Parris murdered Jermaine Malcolm while he was 

committing or attempting to commit the offence of unlawful 

confinement. 

 

This does not mean that the murder and the 

unlawful confinement have to happen at exactly the same 

moment.  It does mean that the murder and the unlawful 

confinement must be closely connected with one another, in the 

sense that they must be part of the same series of events.  

They must both be part of a single ongoing transaction. 
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To answer this question you have to consider the 

entire course of Cleavon Joseph's and Andrae Parris' conduct.  

Look at the whole series of events.  The evidence may sow that 

the murder and the unlawful confinement committed by that 

person were all part of a continuous series of events that was 

really a single ongoing transaction.  On the other had, the 

evidence may indicate otherwise.  It is for you to say.  Use 

your good common sense. 

 

 

 

If you are not satisfied beyond a reasonable 

doubt that Cleavon Joseph's unlawful confinement and murder of 

Jermaine Malcolm were part of the same series of events, you 

must find Cleavon Joseph not guilty of first degree murder on 

this basis and if you are also not satisfied that the murder 

of  Jermaine Malcolm was both planned and deliberate, you must 

find Cleavon Joseph guilty of second degree murder. 

 

If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph's unlawful confinement and the murder of 

Jermaine Malcolm were part of the same series of events, you 

must find Cleavon Joseph guilty of first degree murder. 
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If you are not satisfied beyond a reasonable 

doubt that Andrae Parris' unlawful confinement and the murder 

of Jermaine Malcolm were part of the same series of events, 

you must find Andrae Parris not guilty of first degree murder 

on this basis.  And if you are also not satisfied that the 

murder of Jermaine Malcolm was both planned and deliberate, 

you must find Andrae Parris guilty of second degree murder. 

 

If you are satisfied beyond a reasonable doubt 

that Andrae Parris' unlawful confinement and the murder of  

 

Jermaine Malcolm were part of the same series of events, you 

must find Andrae Parris guilty of first degree murder. 

 

Please record your decision on the verdict sheet 

that is provided to you. 

 

THE CROWN POSITION 

The position of the Crown in this case is that 

both Cleavon Joseph and Andrae Parris are guilty of first  

degree murder.  The Crown's position is that after Mr. Malcolm 

stole drugs from Mr. Parris and failed to follow through on 

his promise to facilitate a lucrative drug sale, Mr. Parris 
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became angry.  He took steps to locate Mr. Malcolm, he 

expressed an intention to kill Mr. Malcolm to Mr. Joseph. 

 

The two men obtained Mr. Malcolm's location.  

They went to the housing complex at 6860 Meadowvale Town 

Centre Circle, Unit 7, and Mr. Parris ran to the back of Unit 

7 to ensure that Mr. Malcolm could not escape.  Mr. Joseph 

went to the front. 

 

Upon gaining access to Unit 7, Mr. Joseph 

attacked Mr. Malcolm.  His attack forced Mr. Malcolm into the 

basement  

 

where his attack continued.  Upon being summoned to the 

basement, Mr. Parris entered the basement and joined in on the 

attack.  The attack ended with Mr. Malcolm fatally wounded. 

 

The two accused left the scene, disposed of their 

blood covered clothing and then returned to the bar as if 

nothing happened. 

 

It is the Crown's position that the charges 

against Mr. Joseph and Mr. Parris are proven by the physical 

evidence presented at trial.  The medical examination showed 
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the seven distinct stab wounds to Mr. Malcolm's body in 

addition to the significant injuries to his face and head.  

There were two knives recovered. 

 

Mr. Parris' fingerprint and DNA located at Unit 7 

and under the fingernails of Mr. Malcolm and Mr. Malcolm's DNA 

located on Mr. Joseph's shoe. 

 

The video surveillance footage from the bar shows 

both Mr. Parris and Mr. Joseph and Mr. Malcolm at Kool Kats 

and the cell phone records from Mr. Parris, Mr. Joseph, and 

Mr. Litster confirm the telephone interaction between those  

 

persons.  As well you have the various photographs of the 

basement and main floor of Unit 7. 

 

It is the Crown's position that in addition to 

the physical evidence, the charges are proven by the eye 

witnesses.  Mr. Teitsson, Mr. Belgrove and Mr. Litster, while 

addicted to crack cocaine and had criminal records, but all 

three had clear recollections of the portions of the evidence 

that were relevant to the charges.  It is the Crown's position 

that those people had no motive to fabricate a story that 

inculpated the two accused. 
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It is the Crown's position that much of the 

accounts of those witnesses was corroborated by physical 

evidence and the evidence of other witnesses and although 

there were inconsistencies in their accounts, those 

inconsistencies dealt with issues that were unrelated to the 

events they saw. 

 

It is the Crown's position that an analysis 

focusing on the things that those witnesses recalled as 

opposed to the things they forgot will lead to the conclusion 

that they told you the truth about the relevant events. 

 

 

It is the Crown's position that the evidence of 

Mr. Joseph and Mr. Parris was manufactured to provide defences 

to assist one another.  It is the Crown's position that the 

evidence of the two accused were internally inconsistent and 

inconsistent with the rest of the evidence at trial.  It is on 

this basis the Crown urges that you find that they are both 

guilty of first degree murder. 

 

 THE DEFENCE POSITION - CLEAVON JOSEPH 
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Mr. Joseph's position is that his purpose in 

going to Unit 7 that night was simply to sell drugs.  He did 

not expect any trouble and had no weapon.  The object he 

retrieved from the trunk of his car was a scale to be used in 

the transaction.  Mr. Joseph simply responded to the call of 

his friend, Mr. Parris, from the basement, and upon going down 

there, saw Mr. Parris apparently at the mercy of Jermaine 

Malcolm who was holding a knife. 

 

Mr. Joseph acted first to protect Mr. Parris from 

further assault and then to protect himself when Mr. Malcolm 

came at him with the knife.  He struggled with Mr. Malcolm in 

that effort to protect himself and at no time intended to kill 

him. 

 

Mr. Joseph acknowledges that it is likely that 

his efforts to control Mr. Malcolm's hand holding the knife 

resulted in the stab wounds to Mr. Malcolm.  His position is 

that his use of force against Mr. Malcolm was not excessive, 

and only what was necessary to protect himself in the 

circumstances and, therefore, was not unlawful. 

 

 THE DEFENCE POSITION - ANDRAE PARRIS 



144	  
	  

Mr. Parris' position is that the Crown has not 

shown evidence of planning and deliberation or sufficient 

evidence of forcible confinement with respect to Mr. Parris.  

It is Mr. Parris' position that no reliable direct evidence 

was provided to you to substantiate those allegations. 

 

Mr. Parris' position is that the evidence shows 

that the account provided by Mr. Belgrove as it relates to 

what takes place at his home is inaccurate and defies logic 

and common sense.  The phone records of Mr. Parris show that 

the majority of time after leaving Kool Kats at 12:35 a.m., he 

was speaking on his telephone making outgoing and receiving 

incoming calls, 11 in total. 

 

 

 

It is Mr. Parris' position that when you look at 

the activity in the phone logs, the activity that Mr. Belgrove 

suggests took place that night at his unit during the same 

time could not have happened and that Mr. Belgrove's 

recollection is unreliable. 

 

By all accounts the killing of Mr. Malcolm would 

have to have taken place between 1:25 a.m. when Mr. Joseph and 
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Mr. Parris left Kool Kats and 1:54 a.m. when they were seen 

returning to Kool Kats.  Mr. Dradi indicated in his evidence 

that he contacted the landlord at 1:40 a.m. and while the 

altercation was in progress.  By 1:49 it was quiet in the 

home, according to Mr. Dradi and it would be next to 

impossible for Mr. Parris to have been involved in the violent 

struggle with Mr. Malcolm, have a weapon in his hand or hold 

down Mr. Malcolm while answering his cell phone some five 

times during that time period, as indicated in the telephone 

records. 

 

It is Mr. Parris' position that his account 

accords best with the evidence of the experts and including 

the independent cell phone records and also explains why he 

only has the bruising to his hand.  It is Mr. Parris' position 

he had no plan to kill Mr. Malcolm and, indeed, was not even  

 

trying to get his drugs or payment for them.  He did not bring 

any weapon to Unit 7, he simply resisted Mr. Malcolm's attack 

on him, and did not participate in any struggle involving a 

knife. 

 

It is his position that the Crown has not proven 

the case against him beyond a reasonable doubt. 



146	  
	  

 

 VERDICTS 

The verdicts you may reach on each of the three 

counts are as follows: 

 

 For Cleavon Joseph: 

 - not guilty; 

 - not guilty of first degree murder but guilty of manslaughter; 

 

 - not guilty of first degree murder but guilty of second degree 

murder;  or 

 - guilty of first degree murder. 

 

 And for Andrae Parris, the possible verdicts are: 

 - not guilty; 

 - not guilty of first degree murder but guilty of manslaughter; 

  

- not guilty of first degree murder but guilty of second 

degree murder; or 

 - guilty of first degree murder. 

 

 USE OF VERDICT SHEET 

Included in the things that will go with you to 

the jury room is a verdict sheet.  On this sheet, I have listed 
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the verdicts that you may reach in this case and there is no 

significance to the order in which the verdicts are listed. 

 

If you reach a verdict, your foreperson should 

place a check mark in the box opposite the verdict that you 

have reached.  There is a place at the bottom of the sheet for 

the foreperson to sign, but we do not require a signature. 

 

 USE OF DECISION TREE 

You will also have available to you what we call 

"decision trees" and there will be one for Mr. Joseph and there 

will be one for Mr. Parris. 

 

In a decision tree, there are several rectangles 

and arrows pointing in different directions on the documents.  

Some rectangles contain questions and others show verdicts or  

 

give directions.  The words "yes" and "no" are printed above or 

beside the arrows.  It sounds complicated but when you see it, 

it's relatively simple to follow. 

 

Every rectangle that contains a question also has 

a number, actually it doesn't, sorry.  But you begin with the 

first question at the top of the page and follow the arrows to 
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reach your verdict.  I know it sounds a bit complicated but it 

is easier to follow than it is to explain to you. 

 

Each question has to do with an essential element 

of the crime charged.  The questions are in the same words and 

in the same order as they were in the instructions I've just 

given you. 

 

To answer a question, any question, you must 

consider the principles of law that govern your decision on the 

question as I have explained them to you and all of the 

evidence that relates to the question. 

 

For example, the first question to be answered 

is, did Cleavon Joseph and/or Andrae Parris cause Jermaine 

Malcolm's death.  And when you are considering it for each  

 

separate accused, and using Mr. Joseph as an example, if you 

are not satisfied beyond a reasonable doubt that Cleavon Joseph 

caused the death of Jermaine Malcolm, you must find Cleavon 

Joseph not guilty. 
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If you are satisfied beyond a reasonable doubt 

that Cleavon Joseph caused the death of Jermaine Malcolm, you 

should go on to the next question. 

 

And the same procedure should be followed for 

each accused and each question on the decision tree. 

 

RETURN OF VERDICT 

If you reach a verdict, please tell the court 

services officer that you have made your decision.  We will 

reconvene court and bring you back into the courtroom to hear 

your decision. 

 

Your foreperson should bring the verdict sheet 

into court with him or her when we reconvene.  It is the 

foreperson's responsibility to announce your verdict in the 

courtroom, and to turn over to me the completed verdict sheets.  

You do not give reasons for your decision. 

 

JUROR CONDUCT DURING DELIBERATIONS 

When you go to your jury room, your first duty is 

to choose your foreperson.  You should then consult with each 

other and to deliberate with a view to reaching a just verdict.  

Your verdict must be based on the facts as you find them from 
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all of the evidence introduced at trial, and on the law that I 

have told you applies in this case. 

 

You will have several things provided for you 

during your deliberations.  First of all, anything that has 

been made an exhibit during the trial will be sent to the jury 

room for you to examine to the extent and in the manner you may 

wish to do so.  A copy of my instructions on the essential 

elements of the offence and a decision tree for each man will 

be provided to you and a verdict sheet for each man will also 

be provided to you. 

 

When you begin your deliberations, you should not 

start out by emphatically expressing your opinion or declaring 

your intention to stand for a particular verdict, no matter 

what others may think of say.  To proceed like that makes it 

very hard for you to take into account the views and the wisdom 

of your fellow jurors.  Keep an open mind but not an empty  

 

head.  Don't just talk, listen too.  Put forward your own views 

in a reasonable way and listen in a calm and impartial manner 

to what your fellow jurors have to say. 
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Jurors are not advocates who have a duty, like 

the lawyers here, to argue the case for the Crown or for the 

defence, as the case may be.  Jurors are judges.  If you 

approach your deliberations calmly, putting your own views 

forward and listening carefully to what others have to say, you 

will be able to reach a just and proper verdict. 

 

To whoever will be the foreperson, it is your 

responsibility to be the chairperson of the meeting, to guide 

the deliberations along, to prevent them from becoming 

protracted or descending into unnecessary repetition of matters 

that have already been decided.  Be firm in your leadership, 

but be fair to everyone. 

 

FURTHER INSTRUCTIONS 

At the end of these instructions, Crown or 

defence counsel may persuade me there is something else I 

should tell you.  Again, I may have made a mistake or left 

something out.  Perhaps what I have said could be stated more 

clearly to help  

 

you understand it better.  Unless I tell you otherwise, do not 

consider any further instructions I may give you to be any more 

or less important than anything else I have said about the law.  
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All of the legal instructions, whenever they are given, are 

part of the same package. 

 

PROCEDURE FOR QUESTIONS 

If, during your discussions, you have any 

questions, please put them in writing, give them to the court 

services officer who will be outside the door of your jury 

room.  The court services officer will bring the questions to 

me.  I will discuss them with the lawyers.  You will then be 

brought back into the courtroom.  Your questions will be 

repeated, and I will answer them to whatever extent the law 

permits me to do so.  I will reply to your questions as quickly 

as I can. 

 

We ask that you put your questions in writing so 

that we understand exactly what it is you want done or 

answered, and in that way we hope we can be more accurate and 

helpful in our reply. 

 

 

 

REQUIREMENTS FOR VERDICTS 

For there to a verdict or verdicts in this case, 

it is necessary for all 12 jurors to agree about the decision.  
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In other words, a verdict or verdicts, whether or not guilty or 

guilty, expresses the unanimous opinion of the jury. 

 

Sometimes jurors are unable to reach a verdict 

and under our law, jurors have the right to disagree.  No jury, 

however, will ever be in a better or different position to 

decide this case than you are now. 

 

You should make every reasonable effort, however, 

to reach verdicts.  Consult with one another.  Express your own 

views.  Listen to the views of others.  Discuss your 

differences with an open mind.  Try your best to decide this 

case. 

 

Everyone should give fair, impartial and equal 

consideration to all the evidence.  Your goal should be to 

reach agreements that match the individual judgment of each 

juror.  You must not agree, however, only for the purpose of 

returning a unanimous verdict. 

 

 

If you reach unanimous verdicts, your foreperson 

should record them on your verdict sheets and notify the court 

services officer.  We will come back into court to receive them 
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and your foreperson will tell us your verdicts in the 

courtroom. 

 

If you cannot reach a unanimous verdict or 

verdicts, you should notify the court services officer in 

writing.  The court services officer will bring me your 

message, and I will discuss what has happened with the Crown 

and defence counsel.  We will return to the courtroom to see 

what we should do next. 

 

 FINAL REMARKS 

You have taken an oath, or made a solemn 

affirmation in this case, to well and truly try this case and 

to render a true verdict according to the evidence.  If you 

honour that oath or affirmation, as I am sure you will, you 

will have done everything that is expected of you as jurors in 

this trial.  We ask for nothing more.  We expect and are 

entitled to nothing less. 

 

 

 

Mr. Registrar, please swear the court services 

officers. 
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SWORN:  FOUR COURT SERVICES OFFICERS 

 

COURT REGISTRAR:  Members of the jury, you may 

now 

retire to consider your verdict. 

 

...JURY RETIRES                   (1:55 p.m.) 

 

* * * * * 

 

THE COURT:  I made some minor alterations to the 

Crown position and Mr. Parris' position as they 

were provided to me.  So I'm going to make 

exhibits, what are we, I to J?  The position of 

the Crown Exhibit I, and the position of Mr. 

Parris as they were provided to me, to be Exhibit 

I and J respectively. 

 

EXHIBIT NUMBER I - Position of the Crown -- 

Produced and marked. 

 

EXHIBIT NUMBER J - Position of Andrae Parris -- 

Produced and marked. 

 

THE COURT:  Yes. 

 

 

MS. CAPONECCHIA:  Your Honour, just a couple 

things before we rise.  Starting with the 

decision tree, again sorry, you know the second 
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last box, Your Honour, with respect to unlawful 

confinement. 

THE COURT:  Right. 

MS. CAPONECCHIA:  Should there not also be an 

inclusion of an attempt at unlawful confinement? 

THE COURT:  Yes, you're right.  That's the way 

the question was put to the jury, yes. 

MS. CAPONECCHIA:  And then with respect to your 

instructions on unlawful confinement, for both 

Mr. Joseph and Mr. Parris, those two paragraphs 

where Your Honour says, "If you are satisfied 

beyond a reasonable doubt" and whether, "if 

you're not satisfied beyond a reasonable doubt" 

et cetera, similarly there's no reference to 

attempt in it. 

THE COURT:  Sorry, this is at? 

MS. CAPONECCHIA:  So I don't -- they're not 

numbered but with respect to Mr. Joseph, it -- 

actually it's under paragraph 9. 

THE COURT:  Yes. 

MS. CAPONECCHIA:  Not that page, the next page.  

The paragraph that starts, "If you are not 

satisfied beyond a reasonable doubt." 

THE COURT:  Yes. 

MS. CAPONECCHIA:  That Cleavon Joseph unlawfully 

confined or attempted to unlawfully confine. 
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THE COURT:  This is -- this is under paragraph 9, 

so we're talking about -- the question is being 

asked to answer is whether the unlawful 

confinement and murder were part of the same 

series of events. 

MS. CAPONECCHIA:  M'hmm. 

THE COURT:  Right.  Yeah, I saw that.  It is -- 

it's clear from the question before that it is 

both confinement and attempt to confine. 

MS. CAPONECCHIA:  Okay.  So the comments were the 

same with respect to... 

THE COURT:  Yes. 

MS. CAPONECCHIA:  ...Andrae Parris.  And then the 

other issue with respect to Andrae Parris is the 

paragraph that states, "If you're not satisfied 

beyond a reasonable doubt that Andrae Parris 

unlawfully confined and murdered Jermaine 

Malcolm"  et cetera, and then "if you are 

satisfied."  Your Honour didn't include Mr. 

Teitsson. 

THE COURT:  Okay.  Sorry, where -- this is under 

paragraph 7 now? 

MS. CAPONECCHIA:  No, still paragraph.... 

THE COURT:  No, eight? 

MS. CAPONECCHIA:  Still paragraph 9.  It's right 

before the positions of the parties. 

THE COURT:  Right. 
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MS. CAPONECCHIA:  So it's that last question, and 

so Your Honour just summarizes both... 

THE COURT:  Right. 

MS. CAPONECCHIA:  ...options, being satisfied and 

not being satisfied but you only refer to 

Jermaine Malcolm and not Thomas Teitsson in 

relation to.... 

THE COURT:  Yeah, because it's the murder of 

Jermaine Malcolm that's referred to there.  With 

respect to both accused, I refer to Cleavon 

Joseph's unlawful confinement and Andrae Parris' 

unlawful confinement and the murder of Jermaine 

Malcolm.  So those are two distinct things.  It's 

the act of unlawful... 

MS. CAPONECCHIA:  M'hmm. 

THE COURT:  ...confinement in the murder of 

Jermaine Malcolm.  I understand that there -- 

you're concerned that there may be some 

ambiguity... 

MS. CAPONECCHIA:  Right. 

THE COURT:  ...that it has to be the same person. 

MS. CAPONECCHIA:  Right. 

THE COURT:  But again, I think from the 

instruction, the preceding instruction, it's 

clear that it included Mr. Teitsson. 
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Okay.  So before -- was there anything else?  So 

I'm going to make again that change to the  

 

decision tree with respect to box four for each 

accused and then I'll provide that material to 

the jury. 

MR. KLUMAK:  And if I may, Your Honour? 

THE COURT:  Yes. 

MR. KLUMAK:  I understand we're probably taking 

the lunch break now. 

THE COURT:  Yes. 

MR. KLUMAK:  And I know that without an order, 

the gentlemen will probably not get fed, so I'm 

looking for an order that we can bring down lunch 

at this hour. 

THE COURT:  Yes.  Again, I'm prepared to make an 

order that Mr. Joseph and Mr. Parris be permitted 

to receive food, even if it's past the regular 

time when they would. 

MR. KLUMAK:  Thank you. 

THE COURT:  And I guess lunch for an hour, so 

you're clear for now, okay, till three o'clock. 

MR. MCLEOD:  Just, Your Honour, is it.... 

THE COURT:  Yes. 

MR. MCLEOD:  Which copy is it that's actually 

given to the jury?  I know we have two, so I 

don't know. 
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THE COURT:  No, I gave you a copy this morning... 

MR. MCLEOD:  Yes. 

 

THE COURT:  ...of the material that is to be 

given to the jury and it's the one that begins 

with the W.D. instruction, the very first page is 

the W.D. instruction.  It's not labelled as W.D. 

but that's what it is. 

MR. MCLEOD:  Okay. 

THE COURT:  Okay. 

MR. MCLEOD:  Thank you. 

THE COURT:  If there's any -- if you're concerned 

at all, the exact copy is Exhibit G-1.  If you 

want to look at it, you're welcome to.  Okay. 

 

* * * * * 

                           R E C E S S              (2:03 p.m.) 

* * * * * 

 

U P O N   R E S U M I N G :                       (9:09 p.m.) 

 

THE COURT:  I'm not going to keep the jury any 

later tonight.  I've indicated to them that 

arrangements have been made for their 

accommodation and we will adjourn then till -- 

I'm told because they are transported by school 

bus that they can't be here before 9:30 or so.  
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So that's the earliest that you would have to be 

here. 

 

We do have to bring them in to swear the court 

services officers who will be with them 

overnight. 

MR. MCLEOD:  The only -- I do have a meeting for 

my son tomorrow morning at ten o'clock to 11 

o'clock.  If anything were to happen, that would 

be the only time that I wouldn't be able to be 

here in the morning.  Or I mean I would be able 

to be here.... 

THE COURT:  I don't have any control over when or 

if something will happen. 

MR. MCLEOD:  I agree.  So in the event.... 

THE COURT:  Okay. 

MR. MCLEOD:  Thank you. 

MR. KLUMAK:  I'm assuming, Your Honour, as long 

as, let's see, if I'm able to get here for ten 

o'clock, as long as I'm in the building, we're 

okay.  Are we going to convene at ten o'clock 

or.... 

THE COURT:  No, I don't think we need to open 

court, do we?  No.  No, we don't.  I'm assuming 

the staff who have been with the jury today will 

resume tomorrow, so we don't need to swear new 

people. 

COURT SERVICES OFFICER:  No.  The staff here will 

be here in the morning. 
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THE COURT:  Okay.  So no, we don't need to 

convene court, you just need to be available. 

 

MR. KLUMAK:  I'll be here, Your Honour, early and 

Mr. Registrar has my number. 

THE COURT:  Okay.  Bring the jury in. 

 

...JURY ENTERS                     (9:11 p.m.) 

 

COURT REGISTRAR:  Twelve jurors are present, Your 

Honour. 

THE COURT:  Thank you.  Ladies and gentlemen, 

we're not going to keep you working any later 

tonight.  Arrangements have been made for your 

accommodation overnight and I'm told that we can 

expect you back around 9:30 or so tomorrow 

morning to continue your work.  We do have to 

swear in the court staff who will be spending 

overnight with you.  So we'll do that now, 

please. 

 

SWORN:  TWO OVERNIGHT COURT SERVICES OFFICERS 

 

THE COURT:  Okay, thank you. 

 

...JURY RETIRES                 (9:12 p.m.) 

 

* * * * * 
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                         COURT ADJOURNED       (9:15 p.m.) 

* * * * * 

 

 

 

 

THIS IS TO CERTIFY THAT the 

foregoing is a true and accurate 

transcription of my recordings 

to the best of my skill and ability. 

 

 

 

_____________________________ 

Linda Fudge, C.C.R., C.V.R. 

 

* * * * * 
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