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1 
2 MR. DAVISON: 
3 
4 THE COURT: 
5 
6 Charge to the Jury 
7 
8 THE COURT: 
9 

They are, My Lord. 

Thank you very much. 

Good morning, everyone. Please be seated. 

10 Members of the jury, we have now reached that stage in the trial when after my final 
11 instructions to you, you will retire to the jury room and start discussing this case in order 
12 to decide if Dax Richard Mack is guilty or not guilty of the charge of first degree murder. 
13 
14 It's time for me to tell you about the law and the process that you must follow in making 
15 your decision. While I will try to use clear language, you may find some of what I say a 
16 bit formal or stilted. For example, the meaning of reasonable doubt. To ensure that all 
17 juries have a common explanation of this important concept, judges use the same 
18 language as has been reviewed very carefully. But please remember that your major asset 
19 in acting as a juror is your common sense as you work within the legal framework of my 
20 instructions. 
21 
22 When we started this case, I went over rules of law that apply in general, and those rules 
23 and instructions continue to apply. Now, I am going to give you further instructions. 
24 These instructions will cover a number of topics. I want you to consider them as a whole. 
25 Do not single out some as more important and pay less or no attention to others. I'm 
26 giving them to help you make a decision, not to tell you what your decision is to make. I 
27 have four general aspects that we will need to review. 
28 
29 First, I will review your duties as jurors and tell you about the general rules of law that 
30 apply to all jury cases. 
31 
32 Second, I will advise you of the specific rules of law that govern this case and the 
33 evidence that you have heard. As part of this advice, which is going to be the longest part 
34 of my remarks, I will explain to you what the Crown must prove beyond a reasonable 
35 ~oubt in order to establish the guilt of Dax Richard Mack. ~hose are the essential 
36 elements that I noted for you at the beginning. I will also alert you to the issues that you 
37 need to decide along with some commentary about evidence that relates to those issues. I 
3 8 will break down this second segment of my instructions to help you keep your thoughts 
39 organized and to provide some structure for your discussions. 
40 

41 Third, I will summarize the positions or theories that counsel have put forward in their 
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1 closing addresses. 
2 
3 And the fourth and last thing that I will explain to you is what verdicts you may return, 
4 along with some closing remarks on how you should approach your discussion of this 
5 case in the jury room. 

6 
7 In terms of duties and general rules of law, remember that the 13 of us are the judges of 

8 this case and together we are the Court. As I have told you, my function is to advise you 
9 as to the law. You must accept my advice in that regard and apply the law as I will state 

10 it to you. Even if you disagree with or do not understand the reasons for the law, you are 
11 required to follow what I say about it. You must not consult other sources. 

12 
13 Your duty is to decide what the facts are in this case. You make that decision from all of 
14 the evidence given at the trial. You alone will decide what evidence you believe and 
15 what evidence you do not believe. You will decide on the whole of the evidence whether 
16 the accused is guilty or not guilty of the offence with which he has been charged. I might 
17 comment on or express an opinion about the evidence. If I do that, if you do not agree 
18 with me or with the comments of either legal counsel in their statements to you, you are 
19 not required to do so at all. Also because I will only comment on evidence in relation to 
20 specific issues and not a full review, I may not mention certain evidence. You must 
21 consider all the evidence whether I refer to it or not. 
22 
23 The evidence does not have to answer every question raised in this case. It would be an 
24 unusual case in which a jury would say we now know everything there is to know about 
25 this case. You only have to decide those matters that are essential for you to decide 
26 whether the charge has been proved beyond a reasonable doubt. 
27 
28 Remember, you must consider the evidence and make your decision without sympathy, 
29 · prejudice, fear or influenced by public opinion. That includes media reports -- print, 
30 broadcast, internet -- it matters not. None of that is evidence, and we need your impartial 
31 assessment of that evidence. 
32 

33 Your sole task is to determine on the whole of the evidence whether Dax Richard Mack is 
34 guilty. Sentencing has no part in your discussions or in your decision. If you find Dax 
35 Richard Mack guilty of an offence, imposition of sentence will be my responsibility. 
36 

37 General law. I'll remind you of the important general law that must be applied as you 
38 consider the evidence and reach a decision. 
39 

40 Presumption and onus. Every person charged with an offence is presumed to be innocent 
41 unless and until the Crown has proved his or her guilt beyond a reasonable doubt. The 
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1 indictment tells you and Dax Richard Mack what offence the Crown alleges against him. 
2 The charge is not evidence. It's not proof of guilt. 
3 
4 The presumption of innocence only ceases to apply if at the end of the case and on the 
5 whole of the evidence the Crown has proven beyond a reasonable doubt that Dax Richard 
.6 Mack is guilty of an offence. 

7 
8 Although he did testify before you, Dax Richard Mack is not in any way obliged to 
9 present any evidence or to prove anything in the case. In particular he does not have to 

10 prove that he is innocent of the offence charged. From start to finish, it's the Crown who 
11 must prove the guilt of Dax Richard Mack beyond a reasonable doubt. You must find 
12 Dax Richard Mack not guilty of the offence unless the Crown proves beyond a reasonable 
13 doubt that he is guilty of it. 
14 
15 Reasonable doubt. The principle of proof beyond a reasonable doubt is an essential part 
16 of the presumption of innocence. Please listen carefully to this explanation. A reasonable 
17 doubt is not a farfetched or frivolous doubt. It is not a doubt based on sympathy or 
18 prejudice. It is a doubt based on reason and common sense. It is a doubt that arises at 
19 the end of case based not only on what the evidence tells you, but also on what the 
20 evidence does not tell you. 
21 
22 It is not enough for you to believe that Dax Richard Mack is probably or likely guilty. In 
23 those circumstances you must find him not guilty because the Crown would have failed to 
24 prove his guilt beyond a reasonable doubt. On the other hand, you must also remember 
25 that it is nearly impossible to prove anything with absolute certainty. The Crown is not 
26 required to do so. Absolutely certainty is a standard of proof that does not exist in law. 
27 Reasonable doubt falls much closer to absolute certainty than to proof on a balance of 
28 probabilities. 
29 
30 The rule of reasonable doubt applies to the credibility of witnesses. You need not 
31 definitely decide on the credibility of a witness or a group of witnesses. You need not 
32 firmly believe or firmly disbelieve one witness or a group of witnesses. But if at the end 
33 of the case you have a reasonable doubt as to the guilt of the accused. arising from the 
34 credibility of witnesses, then you must find the accused not guilty. 
35 
36 In short, if based on all of the evidence before the Court you are sure that the accused 
37 committed the offence, you should convict since that demonstrates that you are satisfied 
38 of his guilt beyond a reasonable doubt. Otherwise, you should acquit. 
39 
40 To decide what the facts are in this case you must consider only the evidence which you 
41 hear and have seen in this courtroom. Evidence is the testimony of witnesses and the 
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1 matters that are produced as exhibits. It may also consist of admissions. 
2 
3 To make your decision you should carefully consider, and with an open mind, all of the 
4 evidence presented during the trial. It will be up to you to decide how much or how little 

5 of the testimony of any witness you will believe or rely on. You may believe some, 
6 none, or all of the evidence given by a witness. Merely because evidence has not been 

7 denied does not mean that you are obliged to accept it as true. It's for you to decide what 

8 to accept as true. 

9 
10 In the jury room use your collective common sense to decide whether the witness knows 
11 what they're talking about and whether they are telling the truth. There is no magic 
12 formula for deciding how much or how little to believe of a witness's testimony or how 
13 much to rely on it in deciding this case. But I'll give you a bit longer list of questions 
14 that you might keep in mind during your discussions to assess the witnesses. I have eight 
15 labels that you may want to jot down to help you keep these points in mind. 

16 
17 The first is honesty. Did the witness on the whole seem honest? Is there any reason why 
18 the witness would not be telling the truth? 
19 
20 The second is bias. Did the witness have an interest in the outcome of the case or any 
21 reason to give evidence that is more favourable to one side than to the other? 
22 
23 Third is proximity. Was the witness in a position to make an accurate and complete 
24 account and recall of what occurred? What were the circumstances in which the 

25 conversation took place or the activity was observed? What was the condition of the 
26 witness? Was the event itself unusual or routine? 
27 
28 Memory. Did the witness seem to have a good memory? Does the witness have any 
29 reason to remember the things about what she or he testified? Did any inability or 
30 difficulty with the witness that they had in remembering events seem genuine, or did it 
31 seem made up as an excuse to get around the questions? 
32 
33 Firsthand. Did the witness seem to be reporting to you what he or she saw or heard or 
34 simply putting together an account based on information obtained from other sources 
35 instead of personal involvement? 
36 

37 Reasonableness. Did the witness's testimony seem reasonable and sensible? Is it similar 
38 to or different from what other witnesses said about the same events? Did the witness say 
39 or do something different on an earlier occasion? Does the evidence accord with 
40 documentary evidence, such as the photographs? 
41 
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1 Consistency. Did the witness's evidence accord with what else you have heard? If not, 
2 did any inconsistencies in the witness's evidence affect your comfort level as to how 
3 much to rely on that testimony? Is the inconsistency about something important or a 
4 minor detail? Does it seem like an honest mistake or perhaps a deliberate lie? Is the 
5 inconsistency because the witness said something different or because she or he failed to 
6 mention something? Is there any explanation for it? Does that explanation make sense? 

7 
8 And, finally, demeanor. What was the witness's manner when he or she testified? I 
9 caution you, do not jump to conclusions based mostly on how a witness has testified. 

10 Looks can be deceiving. Giving evidence in a trial is not a common experience for many 
11 witnesses. People react and they appear differently. Witnesses come from different 
12 backgrounds. They have different abilities, values and life experiences. There are simply 
13 too many variables to make the manner in which a witness testifies the only or the most 
14 important factor for your decision. 
15 
16 Now, these are only some of the factors that you might keep in mind in weighing how 
17 much or little of a witness's evidence you will believe or rely on. You may consider 
18 other factors as well. 
19 
20 Prior inconsistent statements of nonaccused witnesses. When a witness says one thing in 
21 the witness box but has said something you find to be quite different on an earlier 
22 occasion, your common sense tells you that the fact that the witness has given different 
23 versions may be important in deciding whether or how much you believe or rely on that 
24 witness's testimony. In this case very few statements were put to witnesses from police 
25 interviews or from the preliminary inquiry. Some questions of this sort were put to 
26 Michael Argueta, and you will need to assess his evidence against prior statements and 
27 whether he adopted earlier answers as true. Answers to those kinds of questions may 
28 affect your confidence in being able to rely on the evidence of a witness. I'm going to 
29 deal further with Mr. Argueta's testimony a bit later. 
30 
31 Not every difference or omission will be important. You should consider the fact, the 
32 nature and extent of any differences, and assess their importance to you in deciding 
33 whether you believe or will rely upon the witness's testimony. 
34 
35 You should also consider any explanation that the ~itness gave for the differences. Some 
36 discrepancies are natural consequences of the affect of time on memory. Others are much 
37 more serious and undermine the reliability of the witness entirely. As I said, it's up to 
. 3 8 you to decide to accept all, some, or none of what a witness says. Whatever you choose 
39 to make of the differences, you can only use the testimony given under oath in this trial 
40 while the witness was in the box as evidence of what actually happened. You cannot use 
41 the earlier statement ~s evidence of what actually happened unless you're satisfied that the 
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1 witness accepted that statement as true while giving evidence before us. 
2 

3 It's also important to distinguish what the lawyers say from what the witnesses say m 
4 response because only their responses form the evidence unless the reply accepts what 

5 the question states. 

6 
7 If there were questions put by the Crown to witnesses called by the Crown in their case, 
8 or put by the defence to his own witnesses, that you consider did not allow the witness to 
9 give their own recollections, you may find those portions to be less reliable. 

10 
11 In making your decision, do not consider only the testimony of the witnesses. Take into 
12 acc0unt as well each of the exhibits that have been filed and decide how much or how 
13 little you 're going to rely on them to help you decide this case. 

14 
15 From the facts which you find to have been proven, you may find that certain other facts 
16 logically can be inferred. We sometimes refer to this as proof based on circumstantial 
17 evidence. As the jury, you're entitled to make inferences of fact which logically anse 
18 from the facts which you find to have been proven. 
19 
20 For example, what the witnesses describe hearing or observing from Dax Richard Mack or 
21 another witness in this trial, that is direct evidence. What some of the witnesses report 
22 having seen or seized, such as the shovel or the jerry can or the Presto logs at the bum 
23 site, that testimony does not directly link those items to the events alleged against Dax 
24 Richard Mack. However, the evidence overall may allow you to draw logical inferences 

25 about what took place even though you have no witness to what occurred at the Bervin 
26 Mack property in November 2002, and the evidence is therefore circumstantial. 
27 
28 But before you can draw inferences, you must first be satisfied about the underlying fact 
29 or facts ; otherwise, you would be speculating or guessing. An inference means a process 
30 of reasoning in which a conclusion is obtained in some way from certain premises. So 
31 you must be especially careful not to simply fill in gaps and to reconcile points which do 
32 not conform. An accused must not be convicted on a guess, no matter how shrewd that 
33 guess may be. 
34 

35 In making your decision, both direct and circ~mstantial evidence counts. Whether taken 
36 from the testimony or from the exhibits, the law treats both equally. Neither is necessarily 
37 better or worse than the other. In each case your job is to decide what conclusions you 
38 will reach based on the evidence as a whole, both direct and circumstantial. 
39 

40 Where the Crown seeks to prove an essential element of the offence by circumstantial 
41 evidence, the burden of proof is the same. The Crown must prove each and every 
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1 ·element of the offence beyond a reasonable doubt, whether by direct, circumstantial 
2 evidence or a combination. 
3 
4 One good test to apply to determine whether you're satisfied beyond a reasonable doubt 
5 on circumstantial evidence is whether the guilt of the accused is the only reasonable 
6 inference to be drawn from the proven facts. If, based on the proven facts as you fmd 
7 them, any other rational conclusion or inference which is not consistent with guilt can be 

8 drawn, then you have a reasonable doubt. 

9 
10 The number of witnesses. How much or little you rely on the evidence of the witnesses 
11 does not necessarily depend on the number of witnesses who testify one way or the other. 
12 Your duty is to consider all the evidence. You may decide that the testimony of fewer 
13 witnesses is more reliable than the evidence of a larger number. It's up to you to decide. 

14 
15 Your task is to consider carefully the testimony of each witness. Decide how much or 
16 how little you believe of what each witness has said. Do not decide the case simply by 
17 counting witnesses. 
18 
19 Experts. The Court is ordinarily interested in facts and not opinions. Where, however, a 
20 person has a specialized knowledge, training or experience in some field in respect of 
21 which you or I may have little knowledge or experience, the Court allows that person to 
22 give opinion evidence to assist us in understanding the matter. 

23 
24 The opinions of experts are just like the testimony of any other witness. Just because an 
25 expert has given an opinion does not require you to accept it. You may believe or rely on 
26 the opinion as much or as little as you see fit. 
27 
28 You should consider the education, training and experience of the expert; the reasons 
29 given for the opinion; the foundation for the opinion given; and the rest of the evidence 
30 that you have heard when you decide how much or how little to rely on that opinion. It's 
31 up to you to decide. 
32 

33 Having said that, the evidence of Dr. Beattie and Dr. Correia is not basically in dispute. 
34 You'll recall that those two forensic anthropologists identified the clear remains of a 
35 s.ingle individual. They were able to confirm the body orientation across the fire pit. 
36 Ultimately their di~covery of the dental bridge, Exhibit 2, served to help confirm the 
3 7 remains of Robert Levoir, that is, the reference to that in Exhibit 2. 
38 
39 Similarly we have the opinion evidence from Dr. Prendergast, from Mr. Prendergast, as an 
40 expert in firearms and tool mark examinations who confirmed a number of points, 
41 including that the five casings recovered from or near the burn site were fired from the 
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1 Ruger Mini-14, Exhibit 12, which is a weapon capable of causing death. That Exhibit 12 
2 discharges the casings of discharged ammunition, usually 55 grain, from a clip of five or 
3 more, out to the right, usually within about 10 feet. 
4 
5 We have an expert report of Matthew Noedel, Exhibit 26, m which he concludes that 
6 some of the shells recovered along the cut line of the property by private investigator 
7 Donald Christal in November 2007 may have been fired from a .223 rifle. And six of 

8 those had features that shared some similarity in appearance compared with the shells 
9 fired from Exhibit 12, but they lacked sufficient detail for identification. 

10 
11 Finally, we have the expert evidence of Dr. Hamre in the second agreed statement of 
12 facts, which is Exhibit 27, that addresses melting points for leads and other metals. 
13 
14 Counsel have referred to some of this evidence, and I alert you that expert opinions are 
15 for your consideration. It's for you to assess how much weight or reliance you'll place on 
16 these opinions in the full context of all of the evidence you have received. Consider 
17 whether each expert has given explanations which are sensible and sound and make the 
18 opinion worthy of your belief. 
19 
20 Exhibits and agreements. The evidence also includes the marked exhibits. When you go 
21 to the jury room to decide this case, the exhibits will go with you. You may, but you do 
22 not have to, examine them there. Whether you do so, how, and how much is up to you. 
23 Consider them along with the rest of the evidence and in exactly the same way. 
24 
25 Remember also that the Crown and defence have agreed on certain facts. These points of 
26 agreement, called admissions, are not just evidence, but reliable and binding facts in this 
27 case. Exhibit 2 and Exhibit 26 are both agreed statements that require no further proof of 
28 the points to which they refer. 

Crime boss scenario. As described by retired Corporal Rennick, the undercover 
investigation in this case was target specific. Through this investigation the police hoped 
to determine the knowledge or involvement, if any, of Dax Richard Mack in relation to 
the disappearance or death of Robert Levoir. 

You will have to assess all of that evidence carefully, including the explanation of 
Corporal Rennick that the operators are given only a bare minimum of information. He 
referred to the importance of hold-back issues in which the operators are given only 

38 limited information. 
39 

40 He explained the purpose of trying to make sure that the source of what the undercover 
41 officers do hear and report is clearer on various matters, such as the cause of death, 
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1 location, and the words used by the target during the operation. 
2 
3 You should carefully examine how consistent or divergent the accounts from the various 
4 officers are. As well you need to assess the environment, the themes of easy money, 
5 violence, the importance of honesty and integrity, any offers of exit points, and any 
6 threats or intimidation. 

7 
8 In the face of police deception, it's your responsibility to then decide how much you can 
9 rely on what Dax Richard Mack said and did as relates to any knowledge or involvement 

10 in the death of Robert Levoir. 
11 
12 In your deliberations be aware of the risk that Mr. Mack may simply be adopting things 
13 the officers said. For example, after hearing the story from Staff Sergeant Pearce about 
14 the song he heard when he was supposedly going to kill someone, Mr. Mack then related 
15 a similar story about the song on the radio he claims to have heard on November 6th, 
16 2002. 
17 
18 Overall, it's your responsibility to decide whether the statements attributed to Mr. Mack 
19 are reliable in whole or in part, bearing in mind Mr. Mack's testimony that he was given 
20 pep talks every day by OJ, that he felt indebted to OJ and very insecure, especially after 
21 he heard about the day of reckoning for the ice pick attack. Also that Mr. Mack felt out 
22 of his league, and whenever he started a story he felt pushed in a direction that he had 
23 done it. 
24 
25 When a statement may have arisen partly out of fear and partly from an inducement to 
26 easy money, it's important to assess carefully how reliable it is, if at all. You need to 
27 assess that against all of the evidence in order to decide not only what was said, but 
28 whether what was said was truthful. 
29 
30 I caution you that the fact that the accused made statements, which he now asserts are 
31 false, does not itself mean that the goal of the undercover operation was achieved. It's for 
32 you to decide whether what the accused said to Corporal  and Staff Sergeant Pearce 
33 in particular was as a result of his own personal knowledge or whether you have some 
34 doubt of that because the information may have been derived from Michael Argueta. 
35 
36 Caution with respect to the evidence of Mr. Argueta. I must warn you to be cautious in 
37 relying on the evidence of Mr. Argueta. In addition to using the points that I summarized 
38 to assess general credibility, there are some specific points to consider here. You will 
39 recall that he acknowledged two prior criminal convictions in 1997 for failure to appear in 
40 court and for causing a disturbance. You're entitled to assess that criminal record in 
41 deciding whether to rely on his testimony. Bear in mind that these convictions do not 
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1 appear to involve dishonesty, and they date back to when Mr. Argueta was a young adult. 

2 
3 You should also factor in that Mr. Mack alleges that Mr. Argueta killed Robert Levoir, 
4 and that two defence witnesses have provided evidence of statements made by him that 

5 may affect whether the Cro:vn has met its obligation to prove the case against Mr. Mack 
6 beyond a reasonable doubt. 

7 
8 Perhaps most important to the reliability of his testimony, Mr. Argueta admitted under 
9 oath in this trial that he lied to RCMP during this investigation while he was also under 

10 oath. Specifically, he had told RCMP that nothing was said by Mr. Mack on the drive 
11 back to Fort McMurray concerning Mr. Levoir. He offered no explanation and appeared 
12 quite unapologetic about having done that. This does not indicate much respect for the 
13 seriousness of his oath, and it leaves open the question of whether you may rely on 
14 anything he says. In such circumstances it's quite important to examine all the other 
15 evidence in this case and look for evidence that supports or confirms Mr. Argueta's 
16 testimony before giving much weight to what he says. 
17 
18 What you should look for is evidence that tends to confirm the important parts of 
19 Mr. Argueta's evidence and makes you more confident that his testimony is true. Here 
20 are some examples of independent evidence coming from other sources that in my opinion 
21 may be capable of supporting or confirming some of the evidence of Mr. Argueta. 

22 
23 As recounted separately by each of Mr. Love, Corporal  and Staff Sergeant Pearce, 
24 Mr. Mack stated that, one, he was upset with Mr. Levoir, who owed him money. Two, 

25 Mr. Levoir stole money from the son's piggy bank. Three, Mr. Levoir had run up 
26 telephone bills at Mr. Mack's place. 

27 
28 In addition Mr. Mack separately testified to what he knew about the price on Robert 
29 Levoir's head in the drug world, which was similar to what Mr. Argueta said on that 
30 matter, but was not attributed as having come to Mr. Mack from Mr. Argueta. 
31 
32 It's for you to decide whether or not that evidence and the evidence of a similar nature 
33 does in fact support or confirm Mr. Argueta's evidence on these points. In the absence of 
34 any corroborating evidence, you should be reluctant to accept the evidence of 
3 5 Mr. Argueta. 
36 
37 I have not pointed out all of the evidence that might be capable of supporting 
38 Mr. Argueta's testimony and of showing it to be true. You should use the examples that I 
39 have given to you as a guide for identifying other evidence that might confirm 
40 Mr. Argueta's evidence. In the end ask yourself whether enough of the important parts of 
41 Mr. Argueta's testimony have been confirmed to persuade you that his story is true. Ask 
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1 yourself whether this evidence has convinced you that Mr. Argueta's story is true and if 
2 it's safe for you to rely on. 
3 
4 I must tell you that you are not legally required to find such support before you can rely 
5 on Mr. Argueta's testimony. I must tell you that as a matter of law. You can rely on it 
6 without finding support if you're convinced beyond a reasonable doubt that it's true. 
7 However, it's dangerous for you to accept Mr. Argueta's evidence unless you find 

8 sufficient support for it. 

9 
10 Out of court statements of the accused. In this case Dax Richard Mack is alleged to have 
11 spoken with two former friends, Mr. Love and Mr. Argueta, as well as two undercover 
12 officers, Corporal  and Staff Sergeant Pearce. You must decide whether you believe 
13 that Mr. Mack made any of these statements in whole or in part. Regardless of who the 
14 witness is, it remains up to you to decide whether you believe that witness. Use your 
15 common sense, taking into account the condition of Mr. Mack and each witness at the 
16 time of each conversation. Do not consider these statements as a package to accept or 
17 reject. Instead consider them individually in the context of all of the evidence. 
18 
19 Whether a witness has recorded a conversation or taken notes about it does not in itself 
20 determine how reliable that witness's testimony may be. It is, however, one of the things 
21 that you may consider in deciding whether or how much the witness's testimony may be 
22 believed. You can only consider a particular out of court remark or statement of 
23 Mr. Mack in deciding this case if you are satisfied on the whole of the evidence that 
24 Mr. Mack made the statement. Otherwise, you must not consider it. In other words, you 
25 must decide whether Mr. Mack made the statement before you can consider whether on 
26 all of the evidence you can rely on any portions of what may have been said. It will 
27 probably be easier to decide that Mr. Mack said the things, which he agreed in his own 
28 testimony were said, than those which he says were misunderstood. 
29 
30 For the statements attested to by Mr. Argueta which Mr. Mack denies entirely, you must 
31 be satisfied beyond a reasonable doubt that those statements were made before deciding 
32 what weight to be given to those because of the cautions that I have expressed about 
3 3 Mr. Argueta. 
34 
35 However, you must conside~ all of the remarks that you think might help Mr. Mack, even 
36 if you can't decide whether he said them or not, because those remarks may help you in 
37 deciding whether you have a reasonable doubt about Mr. Mack's guilt. 
38 
39 Similarly any doubt as to what may have been said by Mr. Mack to any of these 
40 witnesses should be included in your consideration whether you have a reasonable doubt 
41 about Mr. Mack's guilt. 
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1 
2 You may give anything that you find Mr. Mack said as much or as little importance as 
3 you think it deserves in deciding this case. Anything you find Mr. Mack said, however, 

4 is only part of the evidence in the case. You have to consider it along with and at the 

5 same time as the other evidence. That includes of course deciding what portions, if any, 

6 of each statement is true based on all of the evidence, including the evidence of Mr. Mack 

7 that he was misunderstood by Mr. Love, that he did not make such statements to 

8 . Mr. Argueta, and that he lied when he spoke with the undercover officers. Mr. Mack is 
9 entitled to the benefit of any reasonable doubt you may have in assessing the truth of all 

10 or any portions of these statements. 

11 
12 The testimony of the accused. Mr. Mack has also testified in court under oath, and as 
13 judges of the facts you have the duty of assessing his credibility, again relying on your 
14 own experience with people and the common sense tips that I have reviewed with you. 

15 
16 Having regard to the totality of the evidence, you may believe all of his evidence, you 
17 may reject all of his evidence, and you may accept some of what he says and reject other 
18 parts. The decision is entirely yours. 

19 
20 If you decide (sic) Mr. Mack's evidence when he says that he did not shoot Robert 
21 Levoir, then you must acquit him. Even if you do not believe the evidence of Mr. Mack, 
22 if it leaves you with a reasonable doubt about his guilt or about an essential element of 
23 the offence that is charged, you must find him not guilty. If you do not believe 
24 Mr. Mack's evidence and you reject it as untrue, you must still go on to consider the 

25 whole of the evidence and decide whether you are satisfied beyond a reasonable doubt of 
26 the guilt of Mr. Mack. 

27 
28 You may not be sure whether you believe the testimony of Dax Richard Mack or whether 
29 you disbelieve it. You will need to carefully assess the times where he admitted telling 
30 lies and explanations which he gave for those lies. 
31 
32 You will assess his decision to take credit for the killing of Robert Levoir and his 
33 accounts and explanations of his involvement as he gave to you under oath. 
34 

35 If, after carefully revie~ing and considering the evidence of Dax Richard Mack in the 
36 context of all of the evidence, you're left with a reasonable doubt as to his guilt, you will 
37 acquit him. In other words, after considering the evidence of Dax Richard Mack in the 

3 8 context of all of the evidence if you cannot decide whether or not you believe him when 
39 he says that Michael Argueta shot Robert Levoir, obviously you have a reasonable doubt 
40 as to his guilt, and you'll bring in a verdict of not guilty. 
41 
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1 Even if the testimony of Dax Richard Mack does not raise a reasonable doubt about guilt 
2 or about an essential element of the offence, if after considering all the evidence that you 
3 do accept you're not satisfied beyond a reasonable doubt, you must acquit. 
4 

5 Character evidence. You'll recall in my opening remarks I alerted you that we would 
6 likely hear evidence that does not reflect Mr. Mack in a positive light, including views 

7 and conducts which are unfavourable to him. You have now heard some evidence of that 
8 type, and I remind you not to rely upon or use that evidence to conclude that Mr. Mack is 
9 guilty or even that he is more likely to be guilty of the crime with which he is charged 

10 based on that evidence. 
11 
12 In Canada people are not prosecuted or judged as guilty because they have certain beliefs 
13 or values. Evidence about things Mr. Mack may have said or acts he may have 
14 committed which you find objectionable, it has been provided to you for the very limited 
15 purpose of ensuring that you know the context for the other things that are said or done 
16 that relate directly to the offence with which he is charged. Background evidence, which 
17 we sometimes refer to as the narrative, is provided to you so you understand more 
18 accurately the overall circumstances and can then better assess what and whom to believe. 

19 
20 So I also repeat that you're not to decide this case based on your personal views of what 
21 you might consider to be Mr. Mack's value system or his opinions or even whether he 
22 might have committed some other wrongful acts or offences. We are concerned with only 
23 one charge:the murder of Robert Levoir. 
24 
25 Motive. Motive is a reason why somebody does something. It may not be a full scale 
26 plan, but it can sometimes explain conduct. It's not one of the essential elements that the 
27 Crown must prove. It's just part of the evidence, and one of many things that you have 
28 to consider when you determine whether the accused is guilty or not guilty. A person 
29 may be found guilty of an offence whatever his motive or even without a motive. 
30 

31 By contrast, intention is an essential element of the offence in this trial. Intention is the 
32 state of mind of an individual at the time the offence is committed, and it must be proven 
33 beyond a reasonable doubt, as I'll explain to you later. 
34 

35 In this case the Crown alleges a variety of possible motives taken from the statements 
36 attributed to Dax Richard Mack concerning the behaviour of Robert Levoir and the effect 
3 7 or risks to Mr. Mack and his family. 
38 

39 If you decide to examine the issue of motive, then you're going to need to decide first 
40 whether any motive has been established. Remember to review Mr. Mack's evidence on 
41 this, including, one, that Robert Levoir was not so much a liar and thief as he was sneaky. 
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1 Two, that the money taken from the piggy bank dated back to 2000, and it may not have 
2 been Robby. Three, that Mr. Mack was fine with Robby going off with former girlfriend 
3 Toni to play pool, but was only concerned that his current girlfriend, Claudine, would be 
4 upset seeing Toni around. Four, that the part about crack cocaine at the house was 
5 speculation that he later confirmed with a guy named Donny. Five, that he did have a 
6 phone tracer in his closet, but never used it. And, six, that overall he was trying to sound 
7 big and tough and embellish to sound like he had a reason for doing it, although he did 

8 not do it. 
9 

10 If you conclude that Dax Richard Mack did have one or more motives, the existence of a 
11 motive is a fact or a circumstance which you may consider in the context of the whole of 
12 the evidence in deciding whether you're satisfied beyond a reasonable doubt that the 
13 Crown's case has been proven. A person may also be found not guilty of an offence even 
14 with a motive to commit it. 
15 
16 Also if you do consider motive, you should consider any motives which you may find 
17 attributable to Mr. Argueta. In terms of how that may assist you in deciding whether the 
18 Crown has met its onus to prove the case against Mr. Mack beyond a reasonable doubt, 
19 Mr. Argueta confirmed that he was aware that there was a price on Mr. Levoir's head for 
20 his involvement in the drug world and ripping off the big boys. 
21 
22 The character of Mr. Levoir has also been profiled in this trial to some extent, and you're 
23 entitled to consider whether and to what extent his involvement in drugs and related 
24 activities may have factored into the motives for anyone to cause his death. 

25 
26 However, I caution you not to use this evidence in any way to conclude that Robert 
27 Levoir was a person any less worthy of protection under our laws. They extend equally 
28 to the rights of all of our Canadian citizens. 
29 
30 Before I go further I want to clarify just a few points from yesterday's fmal address by 
31 the Crown. The first is in commending Mr. Love for coming forward to the police, the 
32 Crown referred to concerns about his personal safety. Whatever you make of Mr. Argueta 
33 perhaps driving Mr. Mack's truck near Mr. Love's home, there is no evidence of any 
34 threat by Mr. Mack against Mr. Love. It will be for you to decide whether to place any 
35 weight on Mr. I:ove's concerns that he may be the. only one who Mr. Mack might later 
36 consider as a possible leak if an undercover operation was underway. 
37 
38 Similarly as it relates to your assessment of Mr. Mack's credibility as to whether he 
39 would give his keys to Mr. Argueta after having just ratted him out to Mr. Love, the 
40 evidence for you to weigh is that Mr. Argueta had the keys before that discussion, so that 
41 may not affect your assessment very much. 
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1 
2 Finally, there were two questions raised by the Crown during its submissions to you as to 

3 why Mr. Mack did not insist on seeing the body of Robert Levoir when he knew that 
4 Mr. Argueta's gun was now out of bullets and Mr. Mack had the only loaded weapon. 

5 Since the Crown didn't put that specific question to Mr. Mack, you cannot treat the failure 
6 of Mr. Mack to answer that question as raising an inference that his evidence is false. 

7 The entirety of Mr. Mack's explanation is, however, open for your scrutiny set against all 

8 that you have heard. 

9 
10 Non evidence. I also remind you that there are some things that are not evidence, such as 

11 the indictment and the statements of counsel. They are intended to help focus your 
12 attention, but you must not rely on them to decide the case. 

13 
14 As I discuss the essential elements to be proved, I may mention evidence that you think is 
15 insignificant or I may overlook evidence that you think is important. I might make a 
16 mistake about what a witness said. You should always remember that it is only your 
17 memory and understanding of the evidence that counts in this case, not mine or that of 
18 counsel. I remind you that you must consider all the evidence and not just the parts of it 
19 that I will mention. 
20 
21 I may also comment or express an opinion about issues of fact. If I do that, however, you 
22 have to reach the same conclusion. You, not I, decide what happened in this case. 

23 
24 So having decided what facts have been proven, what inferences are to be drawn from 

25 those facts, you'll take all of these into account in the context of the whole of the 
26 evidence in deciding whether you are satisfied beyond a reasonable doubt of the guilt of 
27 Dax Richard Mack. 
28 
29 I want you to try to articulate for each other why you have found certain evidence to be 
30 more reliable. Do not be reluctant to share your views in these confidential discussions. 

31 Do not examine facts in isolation using the standard of proof beyond a reasonable doubt. 
32 That standard applies only to the essential elements of the offence that I am going to 
3 3 review with you after this break. 
34 

35 (JURY RETI~S) 
36 
3 7 Discussion 
38 
39 MR. DAVISON: 
40 

41 THE COURT: 

My Lord. 

Mr. Davison? 
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1 And on the last point, I will alert you that it's my intention when I am dealing with the 
2 four specific witnesses -- Love, Argueta, and the two officers -- in or around -- and my 
3 paragraphs now may be slightly changed from the earlier versions because of changes that 
4 have been made -- but it will be approximately paragraph 99. That I will preface that by 
5 saying, Although it's important to consider the evidence of all the undercover officers as 
6 to what was said to them, then I will deal with the four principal witnesses that the Crown 
7 relies upon, and I will conclude, just out of an abundance of caution, that they should 

8 assess that evidence once I have completed the full summary in the context of all of the 
9 evidence, including the other undercover officers. All right? 

10 
11 MR. LABRENZ: 
12 
13 MR. DAVIS ON: 
14 
15 THE COURT: 
16 
17 MR. DAVISON: 
18 
19 MR. LABRENZ: 
20 
21 THE COURT: 
22 
23 (JURY ENTERS) 
24 
25 Charge to the Jury 
26 
27 MR. LABRENZ: 
28 
29 MR. DAVISON: 
30 
31 THE COURT: 
32 
33 Please be seated, everybody. 
34 

Yes. 

Sure. 

Anything else? 

Not that I can think of. 

No. Thank you, My Lord. 

Thank you. 

The jury is once again present, My Lord. 

They are, My Lord. 

Thank you very much. 

3 5 Before I . tum to the specific rules of law and the essential elements that have to be proven 
36 in this case, I want to clarify just a couple of points. 
37 
3 8 I referred to two prior convictions of Mr. Argueta. I should also remind you that he 
39 admitted in cross-examination that he was found guilty of being unlawfully in a dwelling 
40 house. 
41 
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1 The second point I want to emphasize is that I listed some evidence that Mr. Argueta 
2 provided that could be considered against the evidence of others who have given you 
3 testimony. And I mentioned that Mr. Argueta knew about the price on Robert Levoir's 
4 head in the drug world. That information was similar to what Mr. Mack had had to say, 
5 and I emphasize for you that Mr. Argueta's information on that point did not come to him 

6 from Mr. Mack. 

7 
8 So with that I'll tum to the specific rules of law and discuss with you the law that applies 

9 to the specific charge against Mr. Mark. 

10 
11 As part of that discussion it's my duty to review what I think are the important parts of 
12 the evidence and to relate it to the issues that are yours to decide. My references to the 
13 evidence, as you know, are only to help you remember it and to show you how it relates 
14 to the issues in this case. If my memory on the evidence is different from yours, it's 
15 yours that counts. 

16 
17 Our law also permits me to comment or express opinions about issues of fact. Bear in 
18 mind, however, that you do not have to reach the same conclusion. It is for you to 
19 decide, not me, as to what happened in this case. 
20 
21 You heard the indictment read during the trial at the opening. You will also have it with 
22 you in the jury room, so there is no need for me to read it specifically to you again. You 
23 know that it charges Dax Richard Mack with the murder of Robert Levoir on or about 
24 November the 6th, 2002, at Fort McMurray, Alberta. 

25 
26 A homicide is the killing of one person by another. Under the Criminal Code of Canada, a 
27 culpable homicide is either murder, whether first or second degree, which I'll explain, or 
28 else it is manslaughter. And I'll explain these three types of homicide to you as they 
29 arise in the course of the questions that you must answer. 
30 
31 The essential elements. As part of the Crown case, it's essential that there be proof 
32 beyond a reasonable doubt that the offence took place at or near Fort McMurray, Alberta, 
33 on or about the date of November 6th, 2002. And I can tell you that the defence takes no 
34 issue as to the date or location of the alleged offence. 
35 
36 To find the accused guilty of first degree murder, the Crown must prove three remaining 
37 essential elements beyond a reasonable doubt. First, that Dax Richard Mack unlawfully 
38 caused the death of Robert Levoir. Second, that Dax Richard Mack had the state of mind 
39 required for murder. And, third, that Dax Richard Mack's murder of Robert Levoir was 
40 both planned and deliberate. 

41 
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1 Unless you're satisfied beyond a reasonable doubt that the Crown has proven all these 
2 three essential elements, you must find Dax Richard Mack not guilty of first degree 
3 murder. Equally if you're satisfied that all these essential elements have been proved 
4 beyond a reasonable doubt after careful consideration of all of the evidence and the 

5 defence theory of an alternate suspect, which I'm going to deal with shortly, you must 
6 find Dax Richard Mack guilty of first degree murder. To determine whether the Crown 

7 has proved these three essential elements, I want you to consider the following questions. 

8 
9 First, did Mr. Mack unlawfully cause the death of Robert Levoir? It's not always a crime 

10 to cause another person's death. It is a crime, however, to cause the death of another 
11 person by an unlawful act. The unlawful act that's alleged in this case is the shooting of 

. 12 Robert Levoir, which is an assault with a weapon. The defence denies that Dax Richard 
13 Mack committed this act and asserts that death was caused by Michael Argueta. 
14 
15 Crown counsel has reviewed the evidence on which he relies in support of the charge. 
16 It's beyond dispute that Robert Levoir is dead and his remains were located on the Bervin 
17 Mack property. It will come as no surprise that the law states that shooting someone else 
18 without legal justification is an unlawful act. 
19 
20 So the first and fundamental step in your deliberati0ns must be to determine whether the 
21 Crown has proven beyond a reasonable doubt that the person who caused the death of 
22 Robert Levoir was the accused. 
23 
24 By either version of the Crown or the defence there were no eyewitnesses to the actual 

25 shooting. of Robert Levoir. The Crown relies on circumstantial evidence, coupled with 
26 statements of the accused, which the Crown argues are confessions to the killing. The 
27 accused denies that he shot Robert Levoir and states that he heard five shots, later saw 
28 Michael Argueta near the body of Robert Levoir off the road or in the cut line, and that 
29 Mr. Argueta said that he would take care of it. 
30 
31 In deciding whether the Crown has proven beyond a reasonable doubt that the accused 
32 caused the death of Robert Levoir, you must decide what portions, if any, of the 
33 statements that are attributed to the accused you accept as being true, and then consider 
34 this in the context of all of the evidence. 
35 
36 Though it's important to consider the evidence of all of the undercover officers as to what 
3 7 was said to them, the Crown relies principally on the four witnesses who attribute 
38 statements to Dax Richard Mack that he killed Robert Levoir. And I will touch on the 
39 testimony of each one of them briefly. As with all of my commentary about the evidence, 
40 if the following summaries do not accord with your recollection, I reiterate that your 
41 recollection must prevail. 
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1 
2 I'll deal first with Jay Love. You must decide how reliable was this witness in relating 
3 what he heard from Mr. Mack. You will need to consider the context of how this 
4 evidence came to the RCMP through Staff Sergeant Stauffer as a friend; what steps the 
5 RCMP took, including the sworn statement made to Constable Boser; consider also the 
6 context that Mr. Love provided -- a noisy but uncrowded bar just before Christmas where 
7 alcohol was consumed. He said questions of trust were raised. He distinguished what he 
8 clearly recalled from points that were not clear. 

9 
10 You should test what Mr. Love said Mr. Mack told him as to how it reconciles with the 
11 evidence of other witnesses, including something about burning the body. 

12 
13 Consider also Mr. Love's evidence about Dax Mack being mad at Robby, his use of 
14 telephone minutes, taking money from the son's piggy bank and smoking crack. 
15 
16 Remember also that the defence challenges what specific words were used and insists that 
17 he signalled that he was referring to Michael Argueta. You have no explanation for why 
18 Mr. Mack chose to talk about this on that particular night when he says Mr. Argueta was 
19 also in the bar. You need to assess both accounts of what occurred in terms of what, if 
20 anything, you find reliable. 
21 
22 Michael Argueta. I have already given you some cautions about his character and 
23 testimony. It's for you to decide what, if anything, you may rely upon from his evidence. 
24 I do further caution you that the cross-examination of this witness points up numerous 
25 points of vagueness, equivocations and outright contradictions that are relevant to the 
26 weight of his evidence. It's important to consider the friendship of Mr. Mack and 
27 Mr. Argueta in late 2002, and the extent to which that deteriorated and may distort 
28 information which he gave to police or in this courtroom. Remember too that 
29 Mr. Argueta said that he did not take what Mr. Mack said seriously. It was just 
30 Mr. Mack shooting his mouth off. Since the defence urges that Mr. Argueta is an 
31 alternate suspect, you need to assess how much the mutual animosity may have distorted 
32 the truth between them. It's for you to decide. 
33 
34 If, in spite of his criminal record, contradictions and general demeanor, you conclude that 
35 some portions of his evidence may be reliable, you should assess that evidence against 
36 what other witnesses have stated. 
37 
3 8 Corporal  is a key contact in the undercover operation. You must carefully consider 
39 the timing of disclosures by Mr. Mack in deciding whether some, all, or none of the 
40 statements attributed to Mr. Mack are reliable. 
41 
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1 Corporal  recounted that Mr. Mack mentioned on January 19th, 2004, that he rents 
2 out his basement, and one guy who disappeared was a crackhead who he tried to help. 
3 This guy stole from his kid's piggy bank, he had no respect for him, and as far as he was 
4 concerned this guy was pushing up daisies. 
5 

6 Corporal  added that on February 26th, 2004, Mr. Mack referred to two beatings, one 
7 of which he could not talk about. The next day he confirmed that there were two 
8 different outcomes, and they would maybe talk about it over drinks someday. 
9 

10 Then on March 16, 2004, Mr. Mack mentioned being mad that Robby had broken a 
11 wolf's skull. That he was a missing person, a crackhead who lived in Mr. Mack's 
12 basement, and that he gave the guy money for rehab that he never went to. 
13 
14 Corporal  further testified that Mr. Mack gave a full account on April 9, 2004, which 
15 Mr. Mack says was a lie based partly on what he knew from Mr. Argueta. You must 
16 carefully weigh the testimony of both witnesses in the context of all the evidence, 
17 including what was allegedly said on April the 9th. 
18 
19 According to Corporal , when asked why he killed Mr. Levoir, Mr. Mack stated that 
20 Mr. Levoir was a liar, a thief, a piece of shit drug dealer. The guy would be nice one day 
21 and stab you in the back the next day. He stole money from a three-year-old's piggy 
22 bank. And that he was messing around with his ladies. The main reason was that the 
23 guy is a thief. 
24 
25 When asked how he did it, Mr. Mack described that he drove Mr. Levoir out to his dad's 
26 property and fired five shots to the chest with a .223 rifle and burned the body for two 
27 days. 
28 
29 When asked if the guy knew it was coming, Mr. Mack said that he didn't. Robby turned 
30 towards him and put up his hand and said Dax. Then four pops to the chest and a last 
31 pop to the back -- in the back. 
32 
33 When showing him the location on his dad's property, Mr. Mack described spreading the 
34 ashes, and there was not even a tooth left. 
35 
36 Staff Sergeant Pearce. He portrayed the role of Liam, the crime boss, and you will want 
3 7 to consider how much you can rely on statements from Mr. Mack to someone he 
38 describes as like talking to Tony Soprano. 
39 

40 They first met on February 20, 2004, at Joey Tomato's in Calgary about stealing a truck. 
41 They next had a brief exchange on the boat, March 17, 2004, which provides important 
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1 context to the so-called interview the next day at Liam's covert apartment. In that 
2 meeting Mr. Mack was told it was his choice whether he spoke about the guy OJ referred 
3 to and who Staff Sergeant Pearce assumed was not breathing. During that discussion 
4 Mr. Mack said that he was comfortable on the third line and later began to cry as he 
5 expressed that his two boys were his number one priority. 
6 
7 Mr. Mack said that this guy owed him money. It was somewhat personal. The guy was 
8 a liar, a thief who brought too much heat and bullshit around his house and family. 

9 
10 Mr. Mack assured Staff Sergeant Pearce there was no risk from the police or that 
11 someone would rat him out nor any hope the guy would be found one day. 

12 
13 Staff Sergeant Pearce recounts the following points from his discussion with Mr. Mack on 
14 April 15, 2004, concerning Robert Levoir. 
15 
16 First, Mr. Mack describes this guy as a crackhead whose bus fare he paid to return from 
17 Victoria and helped him out; however, Robby got more drugs, and Mr. Mack tapped his 
18 own phone to find out the guy was dealing drugs. 
19 
20 Two, Mr. Mack then found money was missing from his kid's piggy bank and the guy 
21 was talking with Mr. Mack's ex-girlfriend. 
22 
23 Three, Mr. Mack was worried about his boy at the house. That the victim owes money to 
24 the big boys, and there were crack users in the house while he was away, but it was the 
25 whole picture, not just one thing. 
26 
27 Four, Mr. Mack referred to a big fire that took three days almost. He used five rounds of 
28 a .223 in the chest. He still has the gun, and the bones are gone. He's very confident. 
29 
30 Five, when asked to convince Staff Sergeant Pearce that he was telling the truth, 
31 Mr. Mack referred to a song Bonecracker to which the jury will recall Sergeant  
32 referred as having been raised by Mr. Mack the day before. 
33 
34 Mr. Mack addressed the accounts of each of these witnesses as to the statements or 
35 alleged confessions that were attributed to him. In the case of Mr. Love there was a 
36 failure in communication. In the case of Mr. Argueta the words were never said. And in 
3 7 the case of both Corporal  and Staff Sergeant Pearce, Mr. Mack told us that he lied 
38 out of fear and to show he was tough like them. Assess that evidence in the context of 
39 all of the evidence including the other undercover officers. 
40 
41 Alternate suspect. You have heard from Mr. Mack that it was Michael Argueta who 
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1 killed Mr. Levoir while they were hunting. He described that he saw the body briefly on 
2 the left side of the cut road and never came back. He says Mr. Argueta kept the guns. 

3 Mr. Mack states that Mike Argueta told him he took care of everything and burned the 

4 body with diesel fuel and logs. He says he spoke with Mr. Love about how to report this 
5 or talk to the police. 

6 
7 As to the undercover operation, you must carefully consider whether the themes of 

8 violence and the level of inducement may reasonably have compromised the reliability of 
9 what Mr. Mack said. Was Mr. Mack essentially coerced by the time he made the 

10 statements on April the 9th and 15, 2004, particularly by the role of Sergeant  
11  as a bodyguard or enforcer, or did Mr. Mack's early references and views 

12 expressed about a missing roommate arise prior to the themes of violence or other 

13 pressures to which Mr. Mack refers? 

14 
15 You must carefully consider that testimony and decide how reliable you find it to be 
16 measured against all of the other evidence. Again, it's for you to weigh and reconcile all 
17 of the evidence, including the actual site where the remains were found, the site visit with 
18 Corporal  the phone call to Mr. Love about checking out the name OJ Bender 
19 (phonetic) in early April 2004, and the presence of Mr. Argueta at the bar when 
20 Mr. Mack spoke with Mr. Love. 
21 
22 You must also weigh the evidence of Laverne Jones and the statement she attributes to 
23 Michael Argueta that quotes "I killed Robby," together with the evidence of Ms. Eliana 
24 Grose Rubilar to the effect that she overheard part of a conversation where Dax Mack was 

25 worried. He mentioned the name Rob, and Mike Argueta assured him that there was 
26 nothing to worry about; they are not going to find anything. It's for you to decide what, 
27 if any, weight to attach to those points. 
28 
29 The evidence of Donald Christal and the report of the forensic scientist Matthew Noedel 
30 as well as the report of Dr. Hamre must also be carefully considered as to whether they 
31 may assist your assessment of a reasonable doubt in favour of the accused. 
32 

33 Unless you're satisfied beyond a reasonable doubt that Mr. Mack committed the unlawful 
34 act of assault with a weapon, you must find Mr. Mack not guilty. Your deliberations 
3 5 would then be over. 
36 

) 7 If you are satisfied beyond a reasonable doubt that Mr. Mack committed the unlawful act 
38 and caused Robert Levoir's death, you must go on to the second question. 
39 

40 The second question is did Mr. Mack have the intent for murder. To prove that 
41 Mr. Mack had the intent required for murder, the Crown must prove beyond a reasonable 
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1 doubt one of two things. Either, one, that Mr. Mack meant to cause Robert Levoir's 
2 death or, two, that Mr. Mack meant to cause Robert Levoir bodily harm that he knew was 
3 likely to cause his death and was reckless whether death ensued or not. These are two 
4 alternatives. The Crown does not have to prove both nor do you all have to agree on the 
5 same intent so long as each of you is satisfied that one or the other has been proven 
6 beyond a reasonable doubt. 

7 
8 In the circumstances of this case, if you reject the alternate suspect allegation and 
9 conclude that Mr. Mack shot Robert Levoir, you must then carefully examine whether all 

10 of the evidence, including the statements attributed to Mr. Mack, establishes beyond a 
11 reasonable doubt that he meant to cause the death or bodily harm that he knew was likely 
12 to cause death and was reckless whether death resulted. 
13 
14 To determine Dax Richard Mack's state of mind, what he meant to do, you should again 
15 consider all of the evidence of his conduct before, at the time and after the unlawful act 
16 that caused Robert Levoir's death. That includes what Mr. Mack did or did not do, how 
17 he did it or did not do it, and what he said or did not say. 
18 
19 You're entitled to take into account as a matter of common sense that a person usually 
20 knows what the predictable consequences of his or her actions are and means to bring 
21 them about. 
22 
23 I emphasize that you're not required to draw that inference about Mr. Mack. Indeed, you 
24 must not do so if on the whole of the evidence you have a reasonable doubt whether 
25 Mr. Mack had one of the intents that was required for murder. It's for you to decide. 
26 
27 On this second issue in terms of evidence of intent, I'll review the evidence only to say 
28 that you have the evidence that Dax Richard Mack was a hunter experienced with rifles 
29 and that Robert Levoir did not enjoy hunting. 
30 
31 You may also consider the location of the remains on Bervin Mack's property as well as 
32 the evidence of the relationship between Mr. Mack and Robert Levoir. There is no 
33 evidence to even suggest that this was an accident. However, you do have the evidence 

34 of Mr. Love, Mr. Argueta, and Mr. Mack himself, that he does exaggerate events. From 
35 that it is open for you to assess whether Mr. Mack's descriptions, especially the fuller 
36 accounts to Corporal  and Staff Sergeant Pearce, were totally exaggerated such that 
3 7 those accounts have less or no weight in determining whether you have a reasonable 
38 doubt about whether Mr. Mack had one of the required intents for murder. 
39 

40 Again I repeat on this second question, which you only get to if you have no reasonable 
41 doubt but that Mr. Mack in fact shot Mr. Levoir, then it is entirely open for you to 
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1 conclude whether you're satisfied beyond a reasonable doubt that Mr. Mack had the intent 
2 required for murder. If not, then you must find Mr. Mack guilty of the unintended death 
3 of Mr. Levoir, which is manslaughter. If you find that one of the intents for murder is 
4 present, then you must go on to deal with the next and third question. 
5 
6 The third question is was Mr. Mack's murder of Robert Levoir both planned and 
7 deliberate. To prove first degree murder the Crown must prove beyond a reasonable 
8 doubt not only that Mr. Mack had the intent required for murder, but also that the murder 
9 was both planned and deliberate. Planning and deliberation are not the same as intention. 

10 For example, a murder committed intentionally but on a sudden impulse and without prior 
11 consideration is not planned and deliberate. 
12 
13 The words planned and deliberate do not mean the same thing. Planned means a 
14 calculated scheme or design that has been carefully thought out, the nature and the 
15 consequences of which have been considered and weighed. The act of killing itself is not 
16 proof of planning and deliberation. It must be viewed in the context of all of the 
17 evidence. The plan does not have to be complicated. It may be very simple. Consider 
18 the time it took to develop the plan, not how much or little time it took between 
19 developing it and carrying it out. One person may prepare a plan and carry it out 
20 immediately, and another person may prepare a plan and wait a while, even quite a while, 
21 to carry it out. 
22 
23 Deliberate means considered, not impulsive. Slow in deciding. It's for you to say 
24 whether the murder of Robert Levoir was both planned and deliberate. To decide this 
25 issue you must consider all of the evidence, including especially the accounts which the 
26 Crown witnesses Love, Argueta,  and Pearce have told you were given to each of 
27 them by Mr. Mack. I won't repeat the earlier summary from the evidence of each officer. 
28 
29 You must assess Mr. Mack's conduct prior to, at the time of, and after the unlawful act 
30 that caused the death of Robert Levoir. That includes Mr. Mack's own testimony of the 
31 relationship with Robert Levoir and the assistance that he gave to Mr. Levoir. Here again 
32 you must consider whether Mr. Mack's tendency to exaggerate may have been such that 
33 the accounts attributed to him by the witnesses have less or no weight in determining 
34 whether you have a reasonable doubt about whether the murder was planned and 
35 deliberate. It's again for you to decide. 
36 
37 If you find the necessary intent for murder, but are not satisfied beyond a reasonable 
38 doubt that the murder of Robert Levoir was both planned and deliberate, you must find 
39 Mr. Mack not guilty of first degree murder, but guilty of second degree murder. 
40 

41 If you're satisfied beyond a ·reasonable doubt that the murder of Robert Levoir was both 
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1 planned and deliberate, then you have no reasonable doubt, and you have no reasonable 
2 doubt that it may have been someone else, then you must find Mr. Mack guilty of first 
3 degree murder. 
4 

5 Burning of the body. You'll note that I have not yet made any specific reference to the 
6 evidence that the body was burned for an extended period with logs and fuel. There is 
7 physical evidence to support that disposition at a very high temperature. There are a 
8 number of options open to you in considering this evidence. 
9 

10 First, you may conclude that it was Mr. Argueta who burned the body as Mr. Mack 
11 testified, or at least that you have a reasonable doubt that it was perhaps Mr. Argueta in 
12 which case you must resolve that doubt in favour of Mr. Mack and return a verdict of not 
13 guilty. 
14 
15 Second, you may conclude that it was Mr. Mack who burned that body, but that he did 
16 that only to avoid having to explain the unintended death of Robert Levoir on Bervin 
17 Mack's property, or that you have some reasonable doubt in that regard, in which case 
18 you must resolve that doubt in favour of Mr. Mack and return a verdict of not guilty of 
19 second degree murder, but guilty of manslaughter. 
20 
21 Third, you may conclude that it was Mr. Mack who burned the body as part of an 
22 intention to kill Robert Levoir, but that he did not have any plan to deal with the body 
23 and only returned the next day to bum the body in order to avoid having to explain the 
24 death of Mr. Levoir, or that you have a reasonable doubt that burning the body was part 
25 of a planned and deliberate killing, in which case you must resolve that doubt in favour of 
26 Mr. Mack and return a verdict of not guilty of first degree murder, but guilty of second 
27 degree murder. 
28 
29 Fourth, you may conclude that it was Mr. Mack who burned the body as part of an 
30 intention to kill Robert Levoir, as part of a deliberate and planned killing of Robert Levoir 
31 that he did bum the body that day or the next day as part of the plan and also in order to 
32 avoid having to explain the death of Mr. Levoir and that you have no reasonable doubt in. 
33 reaching that conclusion, in which case you may return a verdict of first degree murder. 
34 
35 It's entirely for you to decide what, if any, significance you attribute to this evidence of 
36 burning and whether overall it assists you in dealing with any of the three basic questions 
3 7 which you must answer as I have reviewed them with you. 
38 

39 Treat this aspect of the evidence in the context of all of the evidence and do not give it 
40 any disproportionate consideration because it may not in the end assist you with any of 
41 the issues. It's for you to decide. 
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1 
2 I'll turn then to a summary of the positions of the Crown and the defence. 
3 
4 The position of the defence is that Dax Richard Mack did not kill Robby Levoir. 
5 Mr. Mack was nearby when Mike Argueta shot and killed Mr. Levoir at Mr. Mack's 
6 father's property near Fort McMurray on November 6th, 2002. Robby Levoir 's body was 
7 burned by Mr. Argueta, who later told Mr. Mack some of the details of what he had done. 

8 
9 Mr. Mack did not tell Jay Love that he had killed Robby Levoir, rather Mr. Mack told or 

10 was attempting to tell Mr. Love that Mr. Argueta had done this and that Mr. Mack was 
11 trying to get Mr. Love's advice about how he might properly deal with the situation in 
12 light of what he knew about Mr. Levoir's death and where and how this had happened. 
13 
14 Mr. Mack made no statements to Mr. Argueta as alleged by Mr. Argueta in his evidence. 
15 Mr. Argueta is simply lying about that and in much of the remainder of his evidence he 
16 gave during the trial because he is the person who committed the crime. 
17 
18 Mr. Mack has acknowledged that he did tell the undercover operators that he was the 
19 person who killed Robby Levoir, but he lied when he did so in an effort to maintain his 
20 association with the members of the organization. He acted partly out of fear, if he did 
21 not make them think he too had committed a serious criminal act, and partly in the hope 
22 of being able to continue to make money doing the kinds of work he had been involved in 
23 up to that time. 
24 
25 The story Mr. Mack gave OJ and Liam was taken partly from what he had seen when 
26 Robby Levoir was shot by Mr. Argueta and partly from what Mr. Argueta had told him 
27 about the events which followed. Other parts of his story Mr. Mack simply made up in 
28 an effort to impress Liam and OJ and to make himself appear to be what he called, in 
29 evidence, a tough guy. 
30 
31 The theory of the Crown in relation to this matter may be rather simply and succinctly put 
32 to you. On November 6th, 2002, the accused, with planning and deliberation, murdered 
33 Robert Cecil Levoir by shooting him at close range with a .223 Mini-14 entered into 
34 evidence in this trial as Exhibit 12. 
35 
36 The accused did confess 'truthfully that he was the murderer to Mr. Love, Mr. Argueta, 
37 Corporal  and Staff Sergeant Pearce. Mr. Argueta did not commit the murder; 
3 8 however, it is the theory of the Crown that Mr. Argueta was not truthful with the 
39 authorities and had early knowledge of the crime that had been committed by Mr. Mack. 
40 
41 I'll tum them to possible verdicts. That concludes my instructions on the evidence of the 
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1 law, and at this point I will explain briefly how you should go about reaching your 
2 verdict. 
3 
4 You know that there is a single account alleging that Dax Richard Mack did commit first 
5 degree murder on the person of Robert Cecil William Levoir. As a matter of law you 

6 have four possible verdicts. One, not guilty. Two, not guilty of murder, but guilty of 

7 manslaughter. Three, not guilty of first degree murder, but guilty of second degree 

8 murder. Four, guilty of first degree murder. 

9 
10 I have prepared and reviewed with counsel a document which is entitled a decision tree. 
11 I'm going to ask the clerk to mark it as Exhibit 28 -- 29, pardon me, as Exhibit 29, and to 

12 distribute copies for each of the jurors. 

13 
14 EXHIBIT 29 - Decision Tree 
15 
16 THE COURT: You'll see that Exhibit 29 poses the same three 
17 questions which I have just reviewed for you and may assist you in reaching a decision. 
18 
19 In each case you must apply the same standard of proof beyond a reasonable doubt based 

20 on the principles of law that I have covered and your assessment of all the evidence that 
21 you have received during the trial. 
22 
23 If you have a reasonable doubt about the answer to any question as you go through, then 
24 the consequence is set out in the appropriate box on the right-hand side. 

25 
26 Specifically, if you have a reasonable doubt on any -- of the question -- of the three 
27 questions in this decision tree, that doubt equates to a no response. Your decision ends at 
28 that specific point. 
29 
30 If your answers are each affirmative, then the final result is in the box at the bottom left. 
31 

32 I want to deal with the jury room. The first step once you retire to the jury room is to 
33 select a foreperson who is going to chair your deliberations and ensure that the discussion 
34 is organized and fair. 

35 
36 Please show respect for each other's views and encourage open dialogue. It's important 
3 7 to put forward both your own views and to listen to what others have to say as you 
38 review the evidence and discuss the issues. 

39 
40 The clerk will deliver the exhibits and a copy of the indictment to you in the jury room. 
41 Pleas·e do not start discussions on the actual evidence and issues until you have the 
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1 exhibits. 
2 

3 Take comfort breaks for your work that work for you as a panel, but only deliberate when 
4 you're all together in the jury room. 

5 

6 Questions. If during your discussions you have any questions, please put them in writing 

7 and give them to the jury officer. He will bring any questions to me, and I will discuss 

8 them with the lawyers. You will be brought back into the courtroom, and I will reply to 
9 your questions. I ask that you put your questions in legible writing and be as precise as 

10 possible so that I can understand exactly what it is that you want done or answered, and 
11 that way I can be more accurate and helpful in my reply. 

12 
13 Although you must be unanimous in your verdict, you may arrive at the verdict by 
14 different routes. You need not be unanimous in your views of specific items of evidence 
15 or on the individual facts, just on your verdict. Discuss your differences with an open 
16 mind. Each of you has the right to change your mind; this is not a sign of weakness. 
17 The jury has a right to disagree, but I know you'll do your best to come to an agreement. 
18 
19 If you reach a unanimous verdict, your foreperson should record it on the verdict sheet, 
20 which I will give to the clerk for your use, and you should then notify the jury officer that 
21 you are ready. We will then reconvene. The clerk will ask your foreperson to stand and 
22 tell us your verdict in the courtroom. Your foreperson will ·then hand the completed 
23 verdict sheet to the clerk, and it will become the final exhibit in this trial. 
24 
25 Once your foreperson has announced your verdict, the verdict sheet has been then 
26 exhibited, each of you will then be called by name and asked to stand one after another in 
27 order to declare your agreement with the verdict of the foreperson. 

28 
29 Before I ask you to retire in order to consider your verdict, I should advise that both 
30 counsel now have an opportunity to comment on my instructions to you. I may find it 
31 necessary to recall you and to give you further instructions, and if that occurs, please do 
32 not put undue emphasis on anything that I might say at that time. You must consider my 
33 instructions as a whole. 

34 

35 Members of the jury, thanks for your attention. I invite you to retire and consider your 
36 verdict. 
37 
38 (JURY RETIRES 11:57 A .M.) 

39 
40 THE COURT: 
41 

Please be seated. 

71
Publication Ban

Interdiction de
publication




