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Vancouver, B.C. 1 
September 13, 2007 2 

 3 
(JURY OUT) 4 

 5 
THE CLERK:  In the Supreme Court of British, at 6 

Vancouver, this 13th day of September, 2007, Her 7 
Majesty the Queen against Franklin Shane Dorfer, 8 
My Lord. 9 

THE COURT:  Gentlemen, anything further before I begin 10 
my charge to the jury?   11 

MR. PURVES:  No, thank you, My Lord. 12 
MR. CARPENTER:  No, thank you. 13 
THE COURT:  The jury. 14 
 15 

(JURY IN)  16 
 17 
CHARGE TO THE JURY: 18 
 19 
THE COURT:  Madam Foreperson, ladies and gentlemen of 20 

the jury, you have now heard all of the evidence 21 
and the helpful submissions of counsel.  I will 22 
now instruct you on the law. 23 

  You must accept the law as I give it to you.  24 
If either counsel said anything about the law that 25 
differs from what I tell you, you must accept my 26 
version.  27 

  You must consider my instructions as a whole.  28 
Do not single out some parts and ignore others. 29 

  You are the sole judges of the evidence and 30 
the facts arising from that evidence.  You must 31 
find the facts only from the evidence that was 32 
given in this courtroom and ignore anything you 33 
heard or read about this case outside the 34 
courtroom.   35 

  When examining the evidence, you must do so 36 
without sympathy or prejudice for or against 37 
anyone involved in these proceedings. 38 

  It is your memory of the evidence that 39 
counts, not the memory of counsel or me.  It is 40 
also your opinion of the evidence that counts, not 41 
the opinion of counsel or me.  You must place your 42 
own interpretation on the evidence you heard, 43 
because you are the judges of the facts. 44 

  You are to presume the accused is innocent 45 
during your deliberations.  You may only find him 46 
guilty after you consider all the evidence and you 47 
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are satisfied the Crown has proven its case beyond 1 
a reasonable doubt.  2 

  The Crown has the burden of proving the guilt 3 
of the accused on each element of the case to the 4 
standard of proof beyond a reasonable doubt.  That 5 
burden never shifts.  The standard of proof beyond 6 
a reasonable doubt does not apply to the 7 
individual pieces of evidence, or the separate 8 
pieces of evidence that make up the Crown's case, 9 
but to the total body of evidence upon which the 10 
Crown relies to prove guilt. 11 

  Mr. Dorfer has raised a defence in relation 12 
to the sexual assault on May Boyd.  He says that 13 
he was not in the house at the time the sexual 14 
assault occurred and that he took no part in it.  15 
The Crown must prove that the defence does not 16 
leave you in a reasonable doubt concerning the 17 
guilt of the accused.  A defence will succeed if 18 
you are left in a reasonable doubt as to the guilt 19 
of the accused.  A defence will fail if you are 20 
satisfied beyond a reasonable doubt that the 21 
accused is guilty. 22 

  You may wonder, “What does proof beyond a 23 
reasonable doubt mean?”  There is no simple answer 24 
to this question.  The term "beyond a reasonable 25 
doubt" has been used for a very long time.  It is 26 
so ingrained in our criminal law that some may 27 
think it needs no explanation; yet something must 28 
be said about its meaning and so I will give you 29 
an explanation.   30 

  A reasonable doubt is not an imaginary or 31 
frivolous doubt.  It must not be based on sympathy 32 
or prejudice.  Rather, it is based on reason and 33 
common sense.  It must come logically from the 34 
evidence or absence of evidence.   35 

  Even if you believe that the accused is 36 
probably guilty, that is not sufficient.  In those 37 
circumstances, you must give the benefit of the 38 
doubt to the accused and find him not guilty.  39 
This is because the Crown has failed to satisfy 40 
you of the accused's guilt beyond a reasonable 41 
doubt.  The standard of proof beyond a reasonable 42 
doubt falls much closer to absolute certainty than 43 
to proof on a balance of probabilities.   44 

  On the other hand, you must remember that it 45 
is virtually impossible to prove anything to an 46 
absolute certainty and the Crown is not required 47 
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to do so.  Such a standard of proof is impossibly 1 
high.  The Crown only has the burden of proving 2 
the guilt of the accused beyond a reasonable 3 
doubt. 4 

  In summary, if, after considering all the 5 
evidence, you are sure that the accused committed 6 
the offence charged in the indictment, you should 7 
convict him since this demonstrates you are 8 
satisfied of his guilt beyond a reasonable doubt. 9 

  The standard of proof beyond a reasonable 10 
doubt applies to each element or essential part of 11 
the offence.  The Crown must prove that Mr. Dorfer 12 
did each of the elements that make up the offence.  13 
If I use words such as "the Crown must prove" or 14 
"the Crown must establish" or "the Crown must 15 
show" or "you must be satisfied", please 16 
understand that these words mean proof by the 17 
Crown beyond a reasonable doubt. 18 

  The rule of reasonable doubt also applies to 19 
the issue of credibility.  You need not definitely 20 
decide on the credibility of a witness or a group 21 
of witnesses.  You need not fully believe or 22 
disbelieve one witness or a group of witnesses.  23 
If you have a reasonable doubt as to the guilt of 24 
Mr. Dorfer arising from the credibility of the 25 
witnesses, then you must find him not guilty as 26 
charged. 27 

  If you believe the evidence of Mr. Dorfer, 28 
you must find him not guilty of the offence 29 
charged in the indictment, that is, breaking and 30 
entering the home of May Boyd and sexually 31 
assaulting her.   32 

  If you do not believe the evidence of Mr. 33 
Dorfer but his evidence leaves you with a 34 
reasonable doubt, you must find him not guilty of 35 
the offence charged in the indictment.   36 

  If you do not know whom to believe, then you 37 
have a reasonable doubt and you must find Mr. 38 
Dorfer not guilty of the offence charged in the 39 
indictment.  Even if you are not left with a 40 
reasonable doubt by the evidence of Mr. Dorfer, 41 
you must still ask yourself whether, on the whole 42 
of the evidence, you are satisfied beyond a 43 
reasonable doubt that he is guilty of the offence 44 
charged in the indictment. 45 

  There is no fixed set of rules to use in 46 
assessing the credibility of a witness, but the 47 
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following are some of the things you should 1 
probably consider: 2 

 3 
1. Was there something specific that helped the 4 

witness remember the details of the event 5 
that he or she described?  In other words, 6 
was there something unusual or memorable 7 
about the event so that you would expect the 8 
witness to remember the details?  Or was the 9 
event relatively unimportant at the time so 10 
the witness might easily be mistaken about 11 
some of the details? 12 

 13 
2. Did the witness have a good opportunity to 14 

observe the event he or she described?  How 15 
long was the witness watching or listening?  16 
Was there anything else happening at the same 17 
time that might have distracted the witness? 18 

 19 
3. Did the witness appear to have a good memory? 20 
 21 
4. How did the witness appear to you when giving 22 

evidence?  Was the witness forthright and 23 
responsive to questions, or was he or she 24 
evasive, hesitant or argumentative with 25 
counsel? 26 

 27 
5. Was the testimony of the witness reasonable 28 

and consistent, or did the witness contradict 29 
himself or herself?  Was the witness's 30 
testimony consistent with the testimony of 31 
other witnesses? 32 

 33 
6. Was the witness impartial, or did he or she 34 

have some interest in the outcome of this 35 
case?  Was there some reason why the witness 36 
might tend to favour the Crown or the 37 
accused? 38 

 39 
 These are just some suggestions.  Use your own 40 

common sense when assessing the credibility of 41 
each witness. 42 

  When you consider the evidence of a witness, 43 
please understand that you do not have to accept 44 
or reject everything a particular witness said.  45 
You may, of course, decide to accept or reject 46 
everything a witness said in the witness box.  But 47 
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you may also decide to accept only some of what a 1 
witness said and reject the rest.  In other words, 2 
you may accept all, part or none of a witness's 3 
evidence.  The decision is yours. 4 

  In any criminal trial, neither the Crown nor 5 
the accused are obliged to call every witness who 6 
may have knowledge of the matters in issue, nor 7 
must they produce all objects or documents 8 
referred to in the evidence. 9 

  I must tell you something about 10 
circumstantial evidence.  There are two types of 11 
evidence in any criminal case; one is direct 12 
evidence, the other is circumstantial evidence.  13 
Both direct evidence and circumstantial evidence 14 
are admissible as a means of proof.  Sometimes 15 
circumstantial evidence is more persuasive than 16 
direct evidence.  The evidence of one witness may 17 
contradict that of another, but the circumstances 18 
of an event often are not in dispute.   19 

  Generally speaking, direct evidence comes 20 
from the testimony of witnesses that directly 21 
proves a fact in issue.  Circumstantial evidence 22 
is evidence coming from the testimony of witnesses 23 
concerning a circumstance that relates to a fact 24 
in issue.  From this circumstance, you are asked 25 
to draw an inference proving the fact in issue. 26 

  You must be careful when dealing with 27 
circumstantial evidence.  Before basing a verdict 28 
of guilty on circumstantial evidence, you must be 29 
satisfied beyond a reasonable doubt that the guilt 30 
of the accused is the only reasonable inference to 31 
be drawn from the proven facts.   32 

  I should also caution you that an inference 33 
is a much stronger kind of belief than conjecture 34 
or speculation.  If there are no proven facts from 35 
which an inference can be logically drawn, it is 36 
impossible to draw an inference; at best, you 37 
would be speculating or guessing -- and that is 38 
not good enough.  An accused must not be convicted 39 
on a guess, no matter how shrewd that guess may 40 
be. 41 

  Let me say something about evidence of 42 
criminal records.  When Mr. Dorfer gave evidence, 43 
he admitted that he has a lengthy criminal record 44 
for break and enter, crimes of dishonesty and 45 
aggression.  It is important for you to understand 46 
that these previous convictions are not evidence 47 
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of Mr. Dorfer's guilt in this trial.  You are not 1 
allowed to treat those convictions as evidence 2 
that he is more likely to have committed the 3 
offence in the indictment, nor can you treat his 4 
criminal record as evidence that he is more likely 5 
to commit criminal acts in general.  The only 6 
reason this evidence of the criminal record was 7 
admitted and the only way you can use it is for 8 
the purpose of judging the credibility of his 9 
testimony. 10 

  You also heard Mr. Babcock admit when he 11 
testified that he has a lengthy criminal record.  12 
His record has been marked as Exhibit 13, and you 13 
will have that exhibit with you in the jury room.  14 
You may only use that evidence to judge the 15 
credibility of Mr. Babcock as a witness.  His 16 
criminal record is simply one factor you should 17 
consider when you decide how much weight you will 18 
place on his evidence. 19 

  I will now discuss with you the offence with 20 
which Mr. Dorfer is charged, breaking and entering 21 
a dwelling house and committing the indictable 22 
offence of sexual assault therein.  The offence 23 
with which Mr. Dorfer is charged is contained in 24 
the indictment which you will have with you in the 25 
jury room.  The indictment reads as follows: 26 

 27 
Franklin Shane Dorfer stands charged that: 28 
Count 1:  Franklin Shane Dorfer, on or about 29 
the 31st day of May, 2005, at or near 30 
Nanaimo, in the Province of British Columbia, 31 
did break and enter a place, a dwelling house 32 
situate at 493 5th Street and commit an 33 
indictable offence therein, sexual assault, 34 
contrary to section 348(1)(b) of the Criminal 35 
Code. 36 

 37 
  Now, in many criminal trials, I would at this 38 

point in my instructions give you a detailed 39 
explanation of the essential elements of the 40 
offence charged in the indictment.  I would tell 41 
you that the Crown must prove the date and place 42 
of the offence, the identity of the offender, and 43 
all other essential elements that go to make up 44 
the offence charged.  I would tell you that a 45 
dwelling house is a person's home.  I would tell 46 
you that an accused breaks and enters a dwelling 47 
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house if he goes through an open window of another 1 
person's home without lawful justification or 2 
excuse.  I would tell you that both theft and 3 
sexual assault are indictable offences.  I would 4 
explain that assault means applying force to 5 
another person without his or her consent and that 6 
a sexual assault is an assault that is sexual in 7 
nature. 8 

  However, in this case, many of the essential 9 
elements have been specifically admitted by Mr. 10 
Dorfer in the Admissions of Fact that have been 11 
filed as Exhibit 1.  I will, therefore, try to 12 
simplify my instructions in order to focus on the 13 
one main issue that you must determine in this 14 
trial. 15 

  The Criminal Code of Canada creates two 16 
different offences relating to breaking and 17 
entering a dwelling house.  First, there is 18 
breaking and entering a dwelling house and 19 
committing an indictable offence therein.  Second, 20 
there is the offence of breaking and entering a 21 
dwelling house with the intent to commit an 22 
indictable offence therein. 23 

  In this case, the Crown has charged Mr. 24 
Dorfer with the first type of offence, that is 25 
breaking and entering the dwelling house of May 26 
Boyd and committing the indictable offence of 27 
sexual assault therein.  Mr. Dorfer has pleaded 28 
not guilty to that offence.   29 

  However, you heard Mr. Dorfer offer a plea of 30 
guilty to the other type of breaking and entering, 31 
namely breaking and entering a dwelling house with 32 
the intent to commit the indictable offence of 33 
theft therein.  The Crown was not willing to 34 
accept that plea, nor was it required to do so.  35 
We therefore proceeded with this trial on the 36 
original charge in the indictment.  37 

  Then at the beginning of the Crown's case, 38 
the first exhibit that was entered in evidence was 39 
the Admissions of Fact.  In those admissions, Mr. 40 
Dorfer admitted all the facts that would be 41 
required to prove him guilty of the second type of 42 
breaking and entering.  That is, he admitted, and 43 
the Crown has therefore proven through those 44 
admissions, all the essential elements of breaking 45 
and entering May Boyd's dwelling house with the 46 
intent to commit the indictable offence of theft 47 
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therein. 1 
  In the Admissions of Fact, Mr. Dorfer also 2 

admitted something else.  He admitted that someone 3 
sexually assaulted May Boyd in her dwelling house 4 
at 493 5th Street, Nanaimo, B.C., on May 31, 2005.  5 
The only thing Mr. Dorfer has not admitted, 6 
therefore, is that he was the one who committed 7 
that sexual assault.   8 

  Because of these admissions, there is really 9 
only one issue for you to decide in this case:  10 
has the Crown proved beyond a reasonable doubt 11 
that it was Mr. Dorfer who committed the sexual 12 
assault on May Boyd in her home on May 31, 2005?  13 
If the Crown has proved that it was Mr. Dorfer who 14 
committed the sexual assault on May Boyd in her 15 
home on May 31, 2005, then you must find him 16 
guilty as charged.   17 

  On the other hand, if, after considering all 18 
the evidence, you have a reasonable doubt whether 19 
it was Mr. Dorfer who committed the sexual assault 20 
on May Boyd in her home on May 31, 2005, then you 21 
must find him not guilty as charged, but guilty of 22 
the included offence of breaking and entering May 23 
Boyd's dwelling house with intent to commit an 24 
indictable offence therein. 25 

  I remind you of what I told you earlier.  The 26 
burden of proof is on the Crown to prove Mr. 27 
Dorfer's guilt beyond a reasonable doubt.  There 28 
is no burden on Mr. Dorfer to prove anything.  He 29 
has testified that he did not commit the sexual 30 
assault and that he was not in May Boyd's house 31 
when the sexual assault occurred.  He has 32 
suggested that it must have been Mr. Babcock who 33 
committed the sexual assault.  It is not up to Mr. 34 
Dorfer to prove that Mr. Babcock or anyone else 35 
committed the sexual assault.  There is no burden 36 
on Mr. Dorfer to prove that he is innocent of the 37 
sexual assault.  Rather, the burden of proof is on 38 
the Crown to prove beyond a reasonable doubt that 39 
Mr. Dorfer broke and entered May Boyd's dwelling 40 
house and that it was Mr. Dorfer who sexually 41 
assaulted her.   42 

  I am now going to review the evidence from 43 
the notes that I took during this trial.  I am not 44 
a stenographer, and my notes are not the same as a 45 
verbatim transcript.  I will do my best, but if my 46 
notes differ from your own recollection, it is 47 
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your view of the evidence that must govern. 1 
  I will deal first with the Admissions of Fact 2 

that were filed as Exhibit 1, and you will have 3 
that document, along with all the other exhibits, 4 
with you when you begin your deliberations in the 5 
jury room.  First, it was admitted that on the 6 
date and place stated in the indictment, that is 7 
May 31, 2005, the accused, Mr. Dorfer, broke and 8 
entered a dwelling house at 493 5th Street, 9 
Nanaimo, British Columbia, with intent to commit 10 
an indictable offence therein.  Second, it was 11 
admitted that his palm prints were identified at 12 
the point of entry, namely the windowsill in the 13 
bathroom, and his fingerprints were found on a 14 
plastic bag containing the radio found in the 15 
spare bedroom.  As well, his fingerprints were 16 
identified on a feminine hygiene box located in 17 
the master bedroom where the complainant, May 18 
Boyd, was sleeping.  Third, it was admitted that 19 
no DNA or other forensic evidence of Mr. Dorfer 20 
was found on the shoelace, knife, bedclothes or 21 
bedding found at the scene or nearby.  Next, it 22 
was admitted that May Boyd was sexually assaulted 23 
on May 31, 2005, at her dwelling house at 493 5th 24 
Street, Nanaimo.  Finally, it was admitted that 25 
she cannot identify her attacker. 26 

  I will deal next with the evidence of the 27 
complainant, May Boyd.  The Crown led the evidence 28 
of the complainant, May Boyd, by filing as Exhibit 29 
2 the testimony she gave at the preliminary 30 
hearing in this matter.  You will have that 31 
transcript of both her direct examination and 32 
cross-examination with you in the jury room. 33 

  In that transcript, she testified that she 34 
was in bed sleeping in her home and woke up to 35 
find a man lying on her chest.  She tried to fight 36 
with him, and he tried to get control of her 37 
hands.  She saw the blade of a knife, but she 38 
still kept fighting.  Finally, the man took off 39 
her pyjama pants and rubbed her between her legs.  40 
She believes she fainted.  When she came to, she 41 
found he was gone.  She phoned 911 and then phoned 42 
her daughter-in-law.  She walked into the kitchen 43 
naked and was standing there when the police came 44 
in.  She then went to the hospital.  She said she 45 
had a radio that she kept in the cupboard in the 46 
bedroom that she was sleeping in.  She also said 47 
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she had some feminine napkins that she kept in the 1 
drawer of the bureau in the bedroom.  She was 89 2 
years old at the time of these events.   3 

  In cross-examination, she said she lost $60 4 
from the bureau in her bedroom and $20 that she 5 
kept by her sewing machine in the kitchen.  She 6 
said the person on top of her felt like he had 7 
rubber cleats as if he was wearing running shoes 8 
and that he had a jacket but she did not see him 9 
well enough to identify him. 10 

  I will now discuss the testimony of some of 11 
the police officers.  The first officer was 12 
Constable Gelderblom.  He was the first police 13 
officer to arrive at the scene.  He said he got 14 
there at about 4:40 a.m.  The front door was 15 
locked, but the back door was open about one and a 16 
half feet.  He could hear an elderly woman calling 17 
"Help me, help me."  He saw that the bathroom 18 
window was open.  He went through the back door.  19 
He said the house was dark.  He announced his 20 
presence and saw a naked elderly woman leaning 21 
against the kitchen wall.  Shortly thereafter a 22 
female officer, Constable Flannery, arrived and 23 
she dealt with Mrs. Boyd. 24 

  The next officer was Constable Dykstra, who 25 
was the supervising officer on duty at the Nanaimo 26 
RCMP that evening.  He said the call came in at 27 
4:38 a.m.  Constable Dykstra went to the scene, 28 
arriving at 4:56 a.m., and spoke with Constable 29 
Gelderblom.  He saw Mrs. Boyd and described her as 30 
having signs of physical trauma, including marks 31 
on her arm and face.  Constable Dykstra said the 32 
house was in disarray.  Kitchen drawers had been 33 
pulled out and items disturbed in the bathroom and 34 
the bedrooms.  Emergency Services personnel 35 
attended to Mrs. Boyd, and then she was taken to 36 
hospital with Constable Flannery.   37 

  You will recall the testimony of Sergeant 38 
Lynch who was in charge of the Nanaimo RCMP 39 
forensic unit.  He attended Mrs. Boyd's house at 40 
6:15 a.m., on May 31, 2005.  He prepared a plan of 41 
the house and took photographs of the scene.  He 42 
observed that the bathroom window was open about 43 
10 or 12 inches and the house had been ransacked.  44 
He examined the area around the bathroom window 45 
and found palm prints on the inside and outside.  46 
From the Admissions of Fact filed as Exhibit 1, we 47 
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now know that those prints were made by the 1 
accused, Mr. Dorfer. 2 

  Sergeant Lynch said that a man in a car 3 
called out to him and pointed out a knife lying in 4 
the alley behind the home.  Sergeant Lynch 5 
compared the knife to utensils found in a drawer 6 
in the kitchen, and he said they had similar 7 
handles.  The knives are depicted in photograph 18 8 
of the book of photographs that has been marked as 9 
Exhibit 3.  10 

  A long shoelace was found under the 11 
bedclothes in the master bedroom.  This is shown 12 
in the photograph that has been marked as Exhibit 13 
12. 14 

   In addition to the palm prints of the 15 
accused that were found by the open bathroom 16 
window, fingerprints were also found on a plastic 17 
bag containing a Sony transistor radio that was on 18 
the bed of the spare bedroom.  These prints were 19 
identified as those of the accused, Mr. Dorfer.  20 
As well, Sergeant Lynch found two fingerprints on 21 
the feminine napkin box, and both of those 22 
fingerprints were identified as belonging to the 23 
accused, Mr. Dorfer.  24 

  Sergeant Lynch said he did not examine 25 
everything in the house for fingerprints but he 26 
did check cabinets, appliances, and other items 27 
that seemed to have been disturbed.  He found no 28 
other identifiable prints other than the ones that 29 
I have just referred to. 30 

  Next was Constable From, who was the exhibit 31 
person for this investigation.  He attended the 32 
residence at 6:13 a.m., on May 31, 2005.  He found 33 
that all the windows of the house were locked, 34 
except the bathroom window which was open about 35 
one foot.  He said that a bed comforter similar to 36 
the one that was on one of the twin beds in the 37 
residence was located in the back yard of a house 38 
at 303 5th Street, which is six houses to the east 39 
of the Boyd residence.  That comforter was never 40 
sent for forensic analysis. 41 

  Material from May Boyd at the hospital was 42 
sent for analysis, as well as the shoelace that 43 
was found in her bed.  No semen was found on May 44 
Boyd's pubic hair and no blood was found under her 45 
fingernails.  Her DNA was located on the shoelace, 46 
but there was not sufficient DNA material to 47 
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identify anyone else from the material on the 1 
shoelace.   2 

  The only identifiable finger or palm prints 3 
found at the scene were those of the accused, Mr. 4 
Dorfer, as described in the Admissions of Fact in 5 
Exhibit 1.  No identifiable prints of anyone else 6 
were located at the scene. 7 

  The Crown called as its next witness Terry 8 
Babcock.  He has a criminal record which is marked 9 
as Exhibit 13.  He said he is 53 years old and has 10 
been doing drugs for at least 10 years.  He has 11 
been in rehabilitation and is now on methadone 12 
which he gets from a pharmacy.  He testified that 13 
around May and June of 2005, he was living in a 14 
makeshift lean-to located on an empty lot on 15 
Milton Street in Nanaimo.  His girlfriend, Lucille 16 
Billy, was also living there on and off.  17 

  Around that time he met the accused, whom he 18 
knew as Shane.  He first met him at a McDonald's.  19 
When he saw him again a second time at McDonald's, 20 
they started talking.  Mr. Dorfer did not live 21 
where Mr. Babcock was living, but he did come 22 
around to his lean-to five or six times.  They 23 
sometimes did crack cocaine together. 24 

  One night the police came around.  Mr. Dorfer 25 
had been there earlier but Mr. Babcock thought he 26 
had left.  The police asked Mr. Babcock about some 27 
tin cans strung around as an apparent alarm.  Mr. 28 
Babcock said he knew nothing about it and they 29 
eventually let him be on his way.  He said the 30 
police were chasing Mr. Dorfer.  Mr. Babcock said 31 
he never discussed committing a break and enter 32 
with Mr. Dorfer.  He said he had nothing to do 33 
with what the police were investigating. 34 

  In cross-examination, Mr. Babcock agreed that 35 
the first time he met Mr. Dorfer at McDonald's, he 36 
might have told him that he was looking for his 37 
girl Lucille, who had not come home.  He said she 38 
was a prostitute.  He said he and Mr. Dorfer did 39 
crack together, they shared.  He never really 40 
asked Mr. Dorfer what he did and did not ask him 41 
if he had done a crime.  Mr. Babcock said he might 42 
have introduced Mr. Dorfer to a fence, but people 43 
on the street introduce people to each other all 44 
the time.  He said it was possible that Mr. Dorfer 45 
might have given him money for crack, but if so it 46 
was because he had made a connection for him and 47 
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not because Mr. Dorfer owed him money from a break 1 
and enter.  He said on the street if someone owes 2 
you money, you get it right away.  Mr. Babcock 3 
denied that he was in a house with an old woman.  4 
He said that did not happen.  He does not remember 5 
the police asking him if he knew a man named 6 
“Frank” in connection with Crime Stoppers. 7 

  The next witness was Penny Boyd.  She is the 8 
daughter-in-law of May Boyd.  She married May 9 
Boyd's son in 1964.  She is now a widow with no 10 
children and acts as a caregiver for May Boyd.  11 
She said May Boyd is very hard of hearing.  She 12 
uses various electronic aids to assist her.  At 13 
the time of these events, Penny Boyd lived in the 14 
600 block of Kennedy Street in Nanaimo, only a 15 
three-minute drive away.  She said she visited May 16 
Boyd every other day. 17 

  On the date in question, she received a call 18 
from May Boyd at around 4:20 or 4:25 in the 19 
morning.  She was very excited, in a panicky 20 
state.  Penny Boyd went to May Boyd's home and 21 
arrived there within 10 minutes.  Police and 22 
ambulance crews were already there, and she went 23 
with May Boyd in the ambulance to the hospital. 24 

  She said that May Boyd had a transistor radio 25 
that she kept on the floor in the bedroom closet 26 
next to her electronic hearing equipment.  That is 27 
the same bedroom that May Boyd slept in.  Penny 28 
Boyd said that the last time she had seen that 29 
radio was about a month before.  She said the 30 
radio had been kept in that closet since May Boyd 31 
lost her hearing when she was 79, because after 32 
that she was unable to use it.  Penny Boyd said 33 
the radio was wrapped in plastic.  She thought it 34 
was clear plastic but was not positive about that.  35 
She said this was the only radio May Boyd had 36 
apart from a clock-radio that she used to have in 37 
the kitchen.   38 

  Next, we heard from Constable O'Sullivan.  39 
Constable O'Sullivan is the RCMP officer who 40 
arrested Mr. Dorfer about a week after the break 41 
and enter; that is, on June 6th, 2005.  She 42 
testified that on that date, at around 10:00 p.m., 43 
she was notified that Mr. Dorfer had been sighted 44 
and she was sent to contain the area.  The police 45 
had been looking for Mr. Dorfer for the past week.  46 
She went to the area of 163 Irwin Street and heard 47 
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pots clanging as though someone was living in the 1 
bush.  She saw a glow as if someone was lighting 2 
up a cigarette.  She told the person to get down 3 
on the ground, but he swore and then was gone. 4 

  She then waited for other officers with a 5 
tracking dog.  Another officer located Terry 6 
Babcock, but he was not the man they were looking 7 
for.  She had a brief conversation with Mr. 8 
Babcock, and then the police officers and the dog 9 
continued to track through the brush.  They 10 
continued the track on Esplanade Street.  They saw 11 
a man step out from behind a black Jeep.  She 12 
asked his name, and he said, "Uh, me, Shane."  She 13 
recognized the name Shane and asked if he was 14 
Frank Dorfer.  She noticed that he had dirt on his 15 
neck and that his physical appearance and tattoos 16 
matched a description that she had been given.  17 
She arrested Mr. Dorfer for aggravated sexual 18 
assault and break and enter, and he was placed in 19 
a police car.  The place where Mr. Dorfer was 20 
arrested was about two blocks from where she had 21 
originally attended, and it was about one mile 22 
away from May Boyd's home.   23 

  Constable O'Sullivan was asked about the camp 24 
in the bush where Mr. Babcock was living.  She 25 
said she saw the tarp and a number of blankets, 26 
but she could not tell how many people were living 27 
there.   28 

  That was the end of the Crown's case. 29 
  The accused, Franklin Shane Dorfer, testified 30 

for the defence.  He said he was 38 years old and 31 
has a lengthy criminal record for break and enter, 32 
crimes of dishonesty and aggression.  At the time 33 
of these events, he was living with his 34 
girlfriend, Gloria Evans, in a home owned by 35 
Gloria's aunt.  Gloria was working as a 36 
prostitute.  Mr. Dorfer was not working but was 37 
selling crack cocaine.  He was also using both 38 
heroin and crack cocaine. 39 

  Mr. Dorfer said that he met Mr. Babcock in a 40 
McDonald's restaurant but had previously seen him 41 
at a crack house across from where he lived.  He 42 
said he never lived at Mr. Babcock's camp prior to 43 
the break and enter, but a couple of days after 44 
the break and enter he did stay there for three or 45 
four days.   46 

  Mr. Dorfer said that on May 31, 2005, he had 47 
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gotten high with his girlfriend in the morning.  1 
He later saw Mr. Babcock, who said he was looking 2 
for Lucille.  Mr. Dorfer offered him a hit of 3 
crack, and they smoked it together.  At one point, 4 
Mr. Babcock pulled gloves out of his pocket and 5 
said he used them to break into cars.  The two of 6 
them walked down 5th Street to see if any cars 7 
were open, and they collected enough change for 8 
cigarettes.  They then walked toward the 7-Eleven 9 
at 5th and Bruce, but before they got there Mr. 10 
Dorfer saw May Boyd's house and suggested they 11 
break in.   12 

  He said there was no car at the house but 13 
there was a light on in one window.  He put a twig 14 
by the front door and banged loudly but no one 15 
came.  He then climbed through the bathroom window 16 
and opened the back door to let Mr. Babcock in.  17 
He said there was a light on in the hallway.  They 18 
went down the hall, and he turned left into the 19 
spare bedroom while Mr. Babcock turned right.  Mr. 20 
Dorfer looked around the spare bedroom.  There was 21 
no one there.  He opened the closet and pulled out 22 
the radio that was in the spare bedroom closet, 23 
along with some purses.  He took other items out 24 
of the closet and pulled things out of the 25 
dressers and boxes.  Then Mr. Babcock came to the 26 
door and said, "I think there's someone in there."  27 
He looked in the other bedroom and saw someone. 28 

  Mr. Dorfer had the box of sanitary napkins in 29 
his hand and dropped them in the doorway where he 30 
was standing.  He also snatched some money out of 31 
Mr. Babcock's hand and said, "Let's go."  He went 32 
out to the carport, but Mr. Babcock did not come 33 
out.  Fifteen to twenty seconds later, he went 34 
back inside and saw Mr. Babcock in the kitchen.  35 
Mr. Babcock said, "Wait," but Mr. Dorfer said, 36 
"I'm leaving," and he left again out the back 37 
door.  He said the only thing he took was the $60 38 
he snatched from Mr. Babcock's hand.  He said he 39 
did not take the knife, the comforter or anything 40 
else.  He said he had no involvement with anyone 41 
inside the house.  He said it was 3:30 a.m. when 42 
he left.  He went to a crack shack and got more 43 
drugs. 44 

  The next day, he and his girlfriend got high.  45 
The day after that, he and his girlfriend were 46 
both under the porch of their home when he heard 47 



184  
 
Charge to the Jury 
   
BAN ON DISCLOSURE 486(3) CCC 486(4.1.) CCC 

 

 

 

the police knock on the door.  He thought they 1 
were looking for him because of a parole 2 
violation. 3 

  He then went to the park and saw his niece, 4 
who told him she had seen him on TV and that he 5 
was wanted for robbery.  The next few days he got 6 
high.  Two days later he ran into Mr. Babcock, who 7 
introduced him to a man who sold heroin.  Then Mr. 8 
Babcock introduced him to Pat Cattrell, who helped 9 
him sell some items he had stolen. 10 

  He said that on the day he was arrested it 11 
was he that Constable O'Sullivan initially called 12 
out to stop.  He then ran but tripped on a string 13 
with cans.  Eventually the police officer told him 14 
to freeze and he was arrested.  He said he does 15 
not know anything about the assault on Mrs. Boyd. 16 

  In cross-examination, he said that during the 17 
break and enter it was Mr. Babcock who told him 18 
there was someone in the room.  He looked in and 19 
then snatched the money from Mr. Babcock's hand.  20 
He left by the rear door and waited five to ten 21 
feet away for 15 to 20 seconds and then re-entered 22 
the house by the same carport door.  He said he 23 
never used the front door of the house.  When he 24 
re-entered the house, Mr. Babcock was standing in 25 
the kitchen by the cabinets.  The light was still 26 
on in the hallway.  Mr. Dorfer said, "Let's go", 27 
but Mr. Babcock said, "Hold on, let's look 28 
around."  He said Mr. Babcock was still standing 29 
there when he left.   30 

  Mr. Dorfer said that he was stoned on cocaine 31 
at the time of these events but that does not 32 
affect his recollection.  In his testimony he 33 
admitted that he broke into May Boyd's home with 34 
the intent to commit an indictable offence, namely 35 
theft.  He said that while cocaine does not affect 36 
his recollection, it did make him paranoid at the 37 
time, and when he realized that someone was in the 38 
home he felt panicky because it was important to 39 
him that no one be there. 40 

  He said that he had never seen Mr. Babcock's 41 
campsite prior to the break and enter.  He said he 42 
saw it for the first time only when he went to 43 
stay there for two or three days after the break 44 
and enter.  He said he stayed there for three days 45 
with Mr. Babcock.  During that time, he only left 46 
the campsite twice, once to meet Pat Cattrell and 47 
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once when he gave Mr. Babcock $100 to buy more 1 
crack.  Apart from that, both he and Mr. Babcock 2 
were at the campsite pretty much all the time. 3 

  He was asked about the incident when he ran 4 
into his niece at the park.  He said this occurred 5 
on the late afternoon of the day after the break 6 
and enter.  His niece said, "Uncle, what are you 7 
doing here?"  He said, "Smoking crack."  His niece 8 
said, "You're on the news for a robbery of an old 9 
lady."  When he heard that, he knew it was a 10 
reference to the break and enter at 493 5th Street 11 
because that was the only break and enter he had 12 
done for some time.  He said he had been out for 13 
about five months before his arrest for this 14 
offence. 15 

  That was the end of the defence evidence. 16 
  I am now going to give you a very brief 17 

summary of the positions of the Crown and the 18 
defence.  If my summary conflicts with what either 19 
counsel told you, please rely on what counsel 20 
said.  It may be that I did not completely 21 
understand the nature of their submissions. 22 

  As I understand it, the position of the Crown 23 
is that Mr. Dorfer, and Mr. Dorfer alone, is 24 
responsible for the sexual assault of May Boyd 25 
that took place on the date and at the location 26 
set out in the indictment.  He points to the 27 
fingerprint evidence and asks you to infer from 28 
that evidence that Mr. Dorfer must have been in 29 
the main bedroom where May Boyd was sleeping. 30 

  He submits that the only evidence of Mr. 31 
Babcock's involvement is the testimony of Mr. 32 
Dorfer.  He says there is no forensic evidence 33 
linking Mr. Babcock to the scene, and he points 34 
out that Mr. Babcock testified before you that he 35 
took no part in either a breaking and entering or 36 
a sexual assault of May Boyd.  37 

  The Crown submits that it has proven its case 38 
against Mr. Dorfer beyond a reasonable doubt and 39 
that you should find him guilty as charged of 40 
breaking and entering and committing sexual 41 
assault. 42 

  The position of the defence is that he admits 43 
he broke and entered May Boyd's home on May 31, 44 
2005, with the intent of committing theft, but 45 
that he did not commit the sexual assault.  He 46 
says that is the only real issue for you to 47 
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decide, namely, whether the Crown has proven 1 
beyond a reasonable doubt that he committed the 2 
sexual assault.  He submits that when you consider 3 
all the evidence you have heard, you should have a 4 
reasonable doubt on that issue.   5 

  The defence submits that the forensic 6 
evidence does not prove Mr. Dorfer was in May 7 
Boyd's bedroom.  He refers first to the presence 8 
of Mr. Dorfer's fingerprints on the plastic bag 9 
containing the transistor radio.  He submits that 10 
Penny Boyd was mistaken about whether or not the 11 
bag containing the radio was a clear bag and that 12 
she must also have been mistaken about which 13 
bedroom closet it was kept in.  He submits that 14 
when you read May Boyd's transcript evidence, she 15 
was unsure of where it was kept.  With respect to 16 
the box of napkins with Mr. Dorfer's fingerprints 17 
on it, he submits that Mr. Dorfer's explanation is 18 
a reasonable one, namely, that he found it in the 19 
spare bedroom and then dropped the box by the 20 
doorway of the main bedroom.  He submits that 21 
there was no other forensic evidence linking Mr. 22 
Dorfer to the sexual assault. 23 

  The defence submits that Mr. Babcock was not 24 
a believable witness and that he was evasive and 25 
contradicted himself.  On the other hand, he 26 
submits that Mr. Dorfer was straightforward and 27 
his evidence is credible. 28 

  The defence submits that you should at least 29 
have a reasonable doubt about Mr. Dorfer's 30 
involvement with the sexual assault and that you 31 
should find him not guilty as charged but guilty 32 
of the included offence of breaking and entering a 33 
dwelling house with intent to commit an indictable 34 
offence. 35 

  I am now going to discuss with you the 36 
possible verdicts that are open to you.  Because 37 
of the admissions that have been made in this 38 
case, there are two possible verdicts open to you:  39 
first, guilty as charged of breaking and entering 40 
May Boyd's dwelling house and committing the 41 
indictable offence of sexual assault therein; or 42 
not guilty as charged but guilty of the included 43 
offence of breaking and entering May Boyd's 44 
dwelling house with intent to commit an indictable 45 
offence therein.  46 

  You should consider those two possible 47 
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verdicts in that order.  That is, you must first 1 
decide whether Mr. Dorfer is guilty or not guilty 2 
as charged on the indictment of breaking and 3 
entering May Boyd's dwelling house and committing 4 
the indictable offence of sexual assault therein.  5 
If you are unanimous in your verdict that he is 6 
guilty as charged, then your task is finished and 7 
you do not need to go on and deliver a verdict on 8 
the included offence of breaking and entering May 9 
Boyd's dwelling house with intent to commit an 10 
indictable offence therein.   11 

  It is only if you come to the unanimous 12 
verdict that Mr. Dorfer is not guilty as charged 13 
of breaking and entering May Boyd's dwelling house 14 
and committing the indictable offence of sexual 15 
assault therein that you would then go on to 16 
deliver a verdict on the included offence of 17 
breaking and entering a dwelling house with intent 18 
to commit an indictable offence therein.   19 

  You must be unanimous in any verdict you see 20 
fit to return, whether it is a verdict of guilty 21 
or not guilty.  If one or more of you cannot agree 22 
with the majority after a sincere consideration of 23 
the facts and honest discussion with your fellow 24 
jurors, you are entitled to do so.  Should that 25 
happen, I will declare a mistrial and this trial 26 
will begin again with an entirely new jury. 27 

  When you reach a unanimous verdict, just 28 
inform the sheriff.  He will pass the message 29 
along to me.  We will then go about re-assembling 30 
the court for the purpose of hearing your verdict. 31 

  Upon your return to the courtroom, Madam 32 
Registrar will ask your foreperson to stand.  She 33 
will then ask your foreperson if you have reached 34 
a verdict.  If you have, your foreperson will 35 
answer "yes," and then the registrar will ask your 36 
foreperson whether you find the accused guilty or 37 
not guilty on the offence as charged, that is 38 
breaking and entering a dwelling house and 39 
committing sexual assault therein.  If your answer 40 
to that question is "guilty," you will not be 41 
asked any further questions.  If your answer to 42 
that question is "not guilty," then you will be 43 
asked for your verdict on the included offence of 44 
breaking and entering a dwelling house with intent 45 
to commit an indictable offence therein.  46 

  After delivery of the verdict by your 47 
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foreperson, all members of the jury will be asked 1 
to stand in order to confirm you are unanimous in 2 
your verdict. 3 

  It is your duty to consult with one another 4 
and reach a verdict according to the law and the 5 
evidence.  Your foreperson will naturally preside 6 
and assist you in the orderly discussion of the 7 
issues.  Each of you should have an opportunity to 8 
express your views, and each of you should listen 9 
attentively to the arguments of your fellow 10 
jurors. 11 

  Your sole duty in these proceedings is to 12 
decide whether the accused is guilty or not 13 
guilty.  You need not concern yourself about any 14 
sentence that may be given if you return a verdict 15 
of guilty.  Any penalty or sentence is my 16 
responsibility. 17 

  Now, you have heard the helpful submissions 18 
of counsel with respect to the evidence, and you 19 
have heard my attempt to summarize the evidence 20 
from my notes.  As I told you earlier, it is your 21 
memory of the evidence that counts.  If counsel or 22 
if I said anything about the evidence that does 23 
not agree with your own memory, it is your memory 24 
of the evidence that counts.   25 

  Please do not begin your deliberations until 26 
the sheriff tells you to do so.  After you leave, 27 
counsel may wish me to alter or qualify what I 28 
have already told you.  If I agree to do so, I 29 
will ask you to come back. 30 

  Should you have any difficulties with my 31 
instructions on the law during your deliberations, 32 
just hand a note to the sheriff and he will pass 33 
it on to me.  We will then re-assemble the court 34 
for the purpose of answering your inquiry.  35 
Similarly, if you have any questions with respect 36 
to the evidence, just hand a note to the sheriff 37 
setting out where the difficulty lies.  If you 38 
have trouble remembering what a witness said, you 39 
are entitled to have played back to you the 40 
testimony given by that witness.   41 

  During your deliberations, the law requires 42 
that you be kept separate and apart from others 43 
until you return a verdict.  The legal term for 44 
this requirement is sequestration.  You may now 45 
retire. 46 

 47 




