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between those two segments to take a break, but 

we'll see where the time takes us. 

Some of the things that I'm going to be saying to 

you are things that you may already know. Some of 

the things are things that I may have already said 

during the trial, but it's very important that, in 

spite of that, you pay very close attention to the 

instructions you're going to get this morning. 

You will have a copy of my instructions. In fact, 

there's a copy that's already been filed as an 

exhibit. You'll have everything in writing that 

I'm about to tell you this morning. But I'd still 

ask you to pay particularly close attention to the 

instructions as they're given. All right then. 

C H A R G E T 0 J U R Y 

Pelletier, J. (Orally): 

[1] You are going to leave the courtroom soon and 

begin to discuss this case in your jury room. It 

is time now then for me to tell you about the law 

that you must follow in making your decision. 

[2] When we started this case some six weeks ago 

and at different times during the trial, I have 

told you about different rules that apply in a 

criminal case or how certain rules apply to 

portions of the evidence that you have heard. 

Those instructions still apply. I am going to 

give you more instructions at this point. These 

instructions will cover a number of topics and I 
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would ask you to consider them as a whole. Do not 

single out some as more important and pay less or 

no attention to others. All of the instructions 

are equally important, unless I tell you 

otherwise, and in this case, I do not think there 

are any instructions that are of less importance. 

[3] Now the way I am going to approach this, this 

morning, is I will explain to you firstly your 

duties as jurors and tell you about the general 

rules of law that apply in all jury cases. I have 

already alluded to some of these when I spoke to 

you the first Monday of this trial, but I am going 

to touch on those briefly again today. 

[4] Secondly, I will advise you of the specific 

rules of law that govern this case and the 

evidence that you have heard. I will then explain 

what the Crown has to prove beyond a reasonable 

doubt to establish the guilt of Mr. Bouchard on 

the charge of second degree murder and tell you 

about the defences and other issues that arise on 

the evidence that you have heard. 

[5] Then I will discuss issues that you need to 

decide and review for you the evidence that 

relates to those issues. By doing this I hope I 

can help you recall the evidence and understand 

how it relates to the issues that you will be 

asked to decide. You must always keep in mind 

though, that to decide this case you rely on what 

you remember the evidence was, not what I or 
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counsel have said. 

[6) On the issue of the evidence of this case, I 

will touch upon the evidence briefly during my 

charge but not in any great amount of detail. One 

of the reasons for that, in this case in 

particular, is that given the length of the trial 

and the fact that 40 witnesses were heard, I have 

prepared a summary of each witness' evidence, 

witness by witness, in the sequence they 

testified, with the date they testified, both the 

examination in-chief and cross-examination. It is 

not a transcript. It does not cover everything 

that was said, but it covers the topics that were 

said and some of the details and you will have 

that in your deliberations to help you recall, if 

possible, what a certain witness may have said 

particularly some weeks· ago. And so, it is not my 

intention to get into the evidence in any amount 

of detail in my charge to you, but I will be 

touching on certain points. 

[7] After this, I will briefly summarize the 

positions that counsel, both Mr. McCann for the 

defence and Ms. Evans on behalf of the Crown, put 

forward in their closing addresses to you. Again, 

I do not wish to repeat their closing addresses, 

they delivered them yesterday, they are fresh in 

your mind, but I am going to summarize as best I 

can what the broad strokes of their submissions 

were, what the general themes were. 
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[8] Now, it is very important that you listen 

very carefully to all of these instructions. I am 

giving them at this time to help you make a 

decision, but not to tell you how to decide this 

case. As I have mentioned, I will be giving you a 

copy of these instructions so you will have them 

during your deliberations. 

[9] Now, the duties of the judge and of the jury 

in a case such as this, in any criminal trial 

there are in fact two judges. I am one and the 

twelve of you together are the other. As the 

judge of the law, it is my duty to preside over 

the trial. I decide what evidence the law permits 

you to hear and consider, and what procedure we 

follow in the case. At the end of the evidence 

and the addresses of counsel, it is my job to 

explain to you, as I am doing now, the rules of 

law that you must follow and apply to make your 

decision. 

[10] Now, as judges of the fact, or all together 

as judge of the fact, your first duty is to decide 

what the facts of this case are. You make that 

decision from all of the evidence given during the 

trial. There will be no more evidence. You 

consider nothing else. You are entitled to come 

to commonsense conclusions based on the evidence 

that you accept, but you must not speculate, 

however, about what evidence there might have been 

or permit yourself to guess or make up theories 

without evidence to support them. So I wish to 
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stress that the evidence in the form of the 

testimony, the exhibits, the admissions, is all 

before you now and it is on that record that you 

will decide this case. 

[11] Deciding the facts is your job, it is not 

mine. Our law does permit me to comment or 

express opinions about issues of fact in my charge 

to you. If I do that or if you detect that I am 

doing that, you do not have to agree with me. It 

is you, not I, who decide what happened in this 

case. I should mention that in my charge to you 

today I am not particularly inclined to give my 

own views of the evidence. In some of the 

comments made, you may detect a certain view, but 

I want to make it clear that it is really your 

decision, not mine, and we have every faith in the 

world that as a jury of 12 reasonable and 

intelligent people you will arrive at the right 

decision. 

[12] The evidence does not have to answer every 

question raised in this case. You might think 

that it would be unusual where a jury could say, 

"We know everything there is to know about this 

case". You only have to decide those matters that 

are essential for you to say whether the crime of 

second degree murder has been proven beyond a 

reasonable doubt. That is your duty with regards 

to the facts. 

[13] Your second duty is to accept the rules of 
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law that apply as I will explain them to you. 

Even if you might disagree or perhaps not 

understand the reason for the law, you are 

required to follow what I say about the law. In 

this particularly, we will get to the issues of 

what is murder, how does the issue of drunkenness 

or intoxication come into play, what is 

provocation in the legal sense and so on. You are 

not allowed to pick and choose among my 

instructions on the law and you must not consult 

any other sources or substitute your own view on 

what you think the law should be. 

[14] Now if I make a mistake as the judge of the 

law, justice can still be done in this case. The 

court reporter, Ms. Markell, this morning is 

recording everything that I say and there has been 

a transcript or at least a recording of the entire 

trial procedure. The Court of Appeal can correct 

my mistakes, but justice will not be done if you 

wrongly apply the law because your decisions, your 

deliberations are secret. They are confidential. 

You do not give reasons for your decision at the 

end of the trial. You will either pronounce Mr. 

Bouchard guilty of murder or of manslaughter 

without giving reasons. No one keeps a record of 

your discussions for the Court of Appeal to 

review, so that as a result, it is very important 

that you accept the law from me and follow it 

without question. 

[15] I want to comment briefly on the irrelevance 
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of outside information and I had asked you to 

disregard completely any radio or television or 

newspaper count or internet information you might 

have heard or seen or read about this case or 

about any of the persons or places involved or 

mentioned in it. I am not convinced that there 

has been a great deal of media attention paid to 

this case. Sometimes ther.e are, and it is almost 

impossible to avoid them in certain centres where 

trials are going on, the media is present and 

there are daily, if not hourly, reports. In any 

event, whether there have or have not been such 

reports or such attention paid to the trial, I 

would ask you to disregard that and focus really 

on the record which is the evidence, testimony, 

the exhibits and the admissions. The reason for 

that, obviously, is that it would not be fair to 

decide the case based on information that was not 

introduced and tested by both sides in court and 

made part of the evidence at trial. So that it is 

you and it is not the media or anybody else who 

are the judges of the facts. 

[16] I want to speak for a moment about the 

irrelevance of prejudice or sympathy that you 

might have. I would ask you to consider the 

evidence and make your decision without sympathy, 

without prejudice or without fear. You must not 

be influenced by public opinion. We expect you to 

be impartial in your assessment of the evidence. 

We are all human. It is not unusual for certain 

things to strike us a certain way. It is 
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perfectly natural and there is nothing wrong with 

that. But the instruction I have just given you 

has to do with not letting prejudice or sympathy 

or some other emotion get in the way of deciding 

this case on the facts and on the laws I explain 

to you. 

[17] The next thing that I wish to stress is the 

irrelevance as far as your deliberations are 

concerned to the question of punishment and I want 

to stress this point. The punishment or the 

sentence that could be imposed on Mr. Bouchard has 

nothing to do with your task. Your task is to 

determine whether the Crown has proved the accused 

guilty of murder beyond a reasonable doubt or if 

Mr. Bouchard is guilty of the lesser offence of 

manslaughter. You do not decide what the 

punishment will be once the offence committed has 

been determined by you. So punishment has no 

place in your discussions or in your decision. If 

you find Mr. Bouchard guilty of an offence, 

whether it is murder or manslaughter, it will be 

my job and not yours to decide what sentence is 

appropriate. 

[18] Just a quick word on how to approach your 

task because I assume that for most, and perhaps 

all of you, this is your first experience on a 

jury. When you go to your jury room to begin your 

discussions, it is very important that no one 

starts off by telling everybody else that he or 

she has already made up their mind and will not 
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change it whatever else anybody has to say. That 

is not the way to decide this case. As jurors, it 

is your duty to talk and to listen to one another. 

You discuss the evidence, you put forth your own 

views, you listen to what others have to say, you 

try to reach an agreement if you can. Each of you 

has to decide the case for yourself. You should 

only do so, however, after you have considered the 

evidence with your fellow jurors and applied the 

law as I am going to explain it to you. Now 

during your discussions, do not hesitate to 

reconsider your own opinions. Change your mind if 

you find that you were wrong. Do not give up your 

honest beliefs, however, just because others think 

differently and do not change your mind only to 

get the case over with. 

[19] Now, at the end of my instructions to you 

this morning, I am going to invite you to retire 

to your jury room to begin your deliberations and 

as you do so I will consult counsel, Crown and 

defence counsel, for their views on whether my 

instructions to you need to be clarified or 

corrected in some way. The lawyers may persuade 

me that there is something else I should have told 

you. I may have made a mistake or left something 

important out. Perhaps what I have said could be 

stated more clearly to help you understand it 

better. If that happens, I will have you come 

back into the courtroom for further instructions. 

Unless I tell you otherwise, you do not consider 

any further instructions that I may give you as 
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being any more or less important than anything 

else that I have said about the law. All of the 

legal instructions, whenever they may have been 

given, are part of the same package. I should 

tell you that counsel and I have spent some time 

examining the jury charge and I would not expect 

there to be any difficulties that requires me to 

call you back in to clear things up but if I do, 

we will have you back as quick as possible and you 

would consider that correction or addition along 

with everything else without giving that any 

particular significance or more importance. 

[20] Now, the procedure if you have questions. 

If during your discussions in your jury room you 

have any questions, I would ask that you put them 

in writing and give them to the court constable 

who will be outside the door of your jury room. 

The court constable will bring the question to me. 

I will then discuss the question with counsel and 

you will be brought back into the courtroom. Your 

questions will be repeated and I will answer them 

to whatever extent the law allows. I will reply 

to your questions as quickly as I can. We ask 

that you put your questions in writing so that we 

understand exactly what it is that you want done 

or answered and that way we hope we can be more 

accurate and helpful and quick in our response. 

[21] I have made these observations already but I 

will just make an additional comment with regards 

to my review of the evidence and my comments on 
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the evidence, if any. It is my duty to review 

what I think are the important parts of the 

evidence and to relate it to the issues that you 

have to decide. Now when I do that, I may 

overlook evidence that you think is important or 

mention something that you do not think is 

important at all. I might make a mistake about 

what a witness said while testifying. So then my 

references to the evidence are only to help you 

remember it and to show you how it relates to the 

issues in this case. If my recollection of the 

evidence is different than yours, it is yours that 

counts. 

[22] I will speak to you now about what is 

required for there to be a verdict in this case, 

for you to come back from your jury room to 

announce the verdict. To return an effective 

verdict in this case, in any criminal case, 

requires that you all agree on your decision that 

Mr. Bouchard is either guilty of murder or 

manslaughter because those are the only two 

options at this point. A verdict, whether of 

manslaughter or murder, however, is the unanimous 

opinion of the whole jury. The 12 of you have to 

agree on which it is. 

[23] There are times, however, where a jury is 

unable to reach a verdict. Jurors have the right 

to disagree. I told you a moment ago to share 

your views, keep an open mind, but also maintain 

your honest beliefs. We would ask you not to 
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collapse under any pressure of other jurors 

perhaps just to arrive at a verdict. So you need 

to share your thoughts, keep an open mind and a 

verdict needs to be the unanimous expression of 

the jury. You should make every reasonable effort 

to reach a verdict by consulting with one another, 

expressing your views, listening to the views of 

others, discussing the differences with an open 

mind and to try your very best to decide this 

case. .I would ask that everyone give fair and 

partial and equal consideration to all of the 

evidence. Your goal should be to reach an 

agreement that matches the individual judgment of 

each of you. You must not agree, however, only 

for the purpose of returning a unanimous verdict. 

[24] If you reach a unanimous verdict, your 

foreperson will record it on the verdict sheet 

that will be provided to you and notify the court 

constable. We will come back into the room to 

receive your verdict. The foreperson will tell us 

your verdict in the courtroom. At that stage, 

madam registrar reads the charge and asks whether 

you have arrived at a verdict. Your foreperson 

would pronounce that yes, you have arrived at a 

verdict and you are asked what your verdict is and 

you will either be declaring Mr. Bouchard guilty 

of murder or manslaughter. 

[25] May I ask if a foreperson has been selected? 

Can I just have that person identify themselves? 

All right. So, anything I need to say about 
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selecting a foreperson is not necessary at this 

point. You have selected someone to direct the 

discussion so that is good. 

[26] Now, if you cannot reach a unanimous 

verdict, you should notify the court constable in 

writing. The message will be brought to me and I 

will discuss what has happened with Crown and 

defence and we will return to the courtroom to see 

what we should do next. 

[27] I should tell you that there is no deadline 

for deciding. Occasionally a jury will return 

within a short period of time, occasionally it 

will take considerably more time. What I want to 

avoid is having any of you or all of you feel that 

you are under pressure to arrive at a decision. 

You take the time that you think it needs that is 

required to arrive at a unanimous decision and if 

at some point it becomes obvious that you are 

unable to arrive at a unanimous decision, it is at 

that point you would advise the court constable 

and we will come back into court, everyone. 

[28] I have a few basic legal principles that have 

been mentioned by myself, by counsel, but I want 

to repeat them now because they are so important 

in a criminal case. 

[29] The first has to do with the presumption of 

innocence and as you are, I am quite sure, well 

aware by now, this is a criminal trial and that 
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every person who is charged with a criminal 

offence is presumed to be innocent unless and 

until Crown counsel has proven their guilt beyond 

a reasonable doubt. So that the trial begins with 

the presumption that Mr. Bouchard is not guilty of 

murder and that presumption remains with him right 

up until and unless you decide otherwise in your 

verdict. 

[30] The indictment, the actual piece of paper 

that has the charge, and you will be given a copy 

of that, is only a formal accusation of the 

charge. It tells the person and it tells you what 

specific crime the Crown counsel alleges the 

person committed. The charge itself, that 

indictment, is not evidence. It is not proof of 

guilt. 

[31] The presumption of innocence means that Mr. 

Bouchard started the trial with a clean slate and 

the presumption stays with him throughout the case 

including your deliberations until the end of the 

trial. It is only defeated, that is the 

presumption of innocence, if and when Crown 

counsel satisfies you beyond a reasonable doubt 

that the accused is guilty of the crime charged. 

[32] Now in this case, the only issue to be 

decided is whether Mr. Bouchard is guilty of 

murder or the lesser offence of manslaughter. He 

is nonetheless presumed innocent of murder and 

only guilty of manslaughter, again, unless and 
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until the Crown has convinced you beyond a 

reasonable doubt that Mr. Bouchard had the 

required state of mind to make the killing of Mr. 

Nicholson a murder. 

[33] Now a word on burden of proof. Who has to 

prove what in this case. The person charged, Mr. 

Bouchard, does not have to present evidence or 

prove anything in this case, in particular, that 

he is innocent of the crime of murder and that is 

the same in every criminal case. Every person 

charged does not have to come to court to try to 

prove they did not do it. From start to finish, 

it is the Crown who must prove the person charged 

guilty beyond a reasonable doubt. It is Crown 

counsel who must prove Mr. Bouchard's guilt beyond 

a reasonable doubt, not Mr. Bouchard who must 

prove his innocence. You must find the accused 

not guilty of murder and guilty only of 

manslaughter unless the Crown has satisfied you 

beyond a reasonable doubt that he is guilty of 

murder. 

[34] So obviously one of the more important 

expressions in our criminal law is to have proven 

something beyond a reasonable doubt. That phrase 

is a very important part of our justice system. A 

reasonable doubt, perhaps beginning by what it is 

not, is not a far fetched or a frivolous or an 

imagined doubt. It is not a doubt based on 

sympathy and it is not a doubt that is based on 

prejudice. It is a doubt that is based on reason 
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and commonsense. It is a doubt that logically 

arises either from the evidence or from the lack 

of evidence. So that it is not enough for you to 

believe that the accused is probably or likely 

guilty of murder. In those circumstances, you 

would have to find Mr. Bouchard not guilty of 

murder but guilty of the lesser offence of 

manslaughter and the reason is that the Crown 

would have failed to satisfy you beyond a 

reasonable doubt that the offence Mr. Bouchard 

committed was murder. So proof of probable or 

likely guilt is not proof of guilt beyond a 

reasonable doubt. 

[35] What the Crown must prove beyond a 

reasonable doubt at this stage is Mr. Bouchard's 

state of mind when he killed Mr. Nicholson. I 

will be explaining to you in a moment the required 

state of mind that must accompany an unlawful 

killing to make it murder rather than 

manslaughter. You should, however, remember that 

it is nearly impossible to prove anything with 

absolute certainty. Crown counsel is not required 

to do that. Absolute certainty is a standard of 

proof that is impossibly high. So if we could 

perhaps express it in plainer English, if at the 

end of the case, after considering all of the 

evidence, the submissions of counsel, my 

instructions to you, if at the end of all of that 

you are sure that the accused committed the 

offence of murder, you would find him guilty of it 

since you would have, at that point, been 
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satisfied of his guilt beyond a reasonable doubt. 

If, however, at the end of the case you are not 

sure, you cannot be certain that the accused 

committed the offence you should find him not 

guilty but guilty of manslaughter. 

[36] A quick word on how to assess evidence and 

this is an instruction I gave you at the beginning 

of the trial. I rather suspect most of you have 

been doing this as we have gone along. You have 

been exercising or practicing these forms of 

assessment of evidence. It falls within our 

everyday common experiences of listening to 

someone, looking at them, considering what they 

say, comparing it to what others have said, see 

what is believable and what is not. But my 

instruction to you on assessing the evidence 

specifically in this case covers these points. 

[37] To make your decision you should consider 

carefully with an open mind all of the evidence 

presented during the trial. It will be up to you 

to decide how much or how little you believe and 

rely on the testimony of any particular witness. 

You may believe some of what a witness says, you 

may believe none of what a witness says or you 

might believe everything a witness says. When you 

go to your jury room to consider the case use the 

same commonsense that you use everyday in deciding 

whether people know what they are talking about 

and whether they are telling you the truth. There 

is no magic formula for deciding how much or how 
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little to believe of a witness' testimony or how 

much to rely on the testimony in deciding the 

case. But here are just a few questions you might 

keep in mind when you are assessing the evidence 

and you are having your discussions about who may 

be believable, who may not. 

[38] Firstly, did the witness seem honest? Is 

there any reasons why the witness would not be 

telling the truth? 

[39] Secondly, did the witness have an interest 

in the outcome of the case or any reason to give 

evidence that is more favourable to one side or 

the other? 

[40] You might ask yourselves, did the witness 

seem able to make accurate and complete 

observations about the event? Did he or she have 

a good opportunity to do so? What were the 

circumstances in which the observations were made? 

What was the condition of the witness? Was the 

event itself unusual or routine? 

[41] You may recall that I read some of these 

instructions to you at the beginning of the trial 

and as they are being presented to you again, 

perhaps it crystallizes a little bit more the 

issues of this case as you are asking yourselves 

these questions. 

[42] You might ask yourself, did the witness seem 
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to have a good memory? Does the witness have any 

reason to remember the things about which he or 

she testified? Did any inability or difficulty 

that the witness had in remembering events seem 

genuine or did it seem made up as an excuse to 

avoid answering the question? 

[43] You might ask yourselves, did the witness 

seem to be reporting to you what he or she saw, 

and actually saw and heard, or simply putting 

together an account based on information obtained 

from other sources rather than personal 

observation? 

[44] Did the witness' testimony seem reasonable 

and consistent when he and she gave it? Is it 

similar to or different from what other witnesses 

said about the same events? Did the witness say 

or do something different on an earlier occasion? 

[45] Do any inconsistencies in the witness' 

evidence make the main points of the testimony 

more or less believable and reliable? If there is 

an inconsistency is it about something important 

or something minor? Does it seem like an honest 

mistake or does it look like a deliberate lie? Is 

the inconsistency because the witness said 

something different or because he or she failed to 

mention something previously? Is there any 

explanation for it and does that explanation make 

sense? 
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[46] So, these are all questions you might ask 

yourselves when you look at the evidence of the 

different witnesses and that covers all of the 

witnesses, all 40 of them. 

[47] One other thing you might want to consider 

is the witness' manner when the person testified. 

How they were in the witness stand. How they 

appeared to you. I would ask you, however, not to 

jump to conclusions based on that alone because 

looks can be deceiving. Giving evidence in a 

criminal trial is not a common experience for most 

people. People react and people appear 

differently. Witnesses come from different 

backgrounds, they have different abilities, 

different values, different experiences. There 

are simply too many variables, too many different 

considerations to make the way in which a witness 

testifies the only or the most important 

consideration in whether you believe a witness or 

not. What is described as a witness' demeanour in 

the witness stand is something that you could 

consider and perhaps give some importance to, but 

it would certainly not be the only thing you 

consider or the most important thing you consider 

in assessing whether a particular witness is 

believable or not in your eyes. 

[48] In making your decision, do not consider 

only the testimony of the witnesses. You will be 

taking into account, as well, any exhibits that 

have been filed and I believe we have a total of 
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57 exhibits. The exhibits are listed and will go 

with you in the jury room. I am informed that if 

you wish to examine any of the exhibits that you 

do not want to come into direct contact with, 

perhaps the clothing, there are gloves that have 

been provided so that you can feel free to examine 

those with the gloves on. You would also, in 

addition to the testimony of the witnesses and the 

exhibits, the photographs, the diagrams, the 

different objects, the clothing, the boots, 

etcetera, the reports of the different experts, 

all of that, you also have to consider that there 

have been certain admissions in this case and 

those have been listed. 

[49] I want to comment briefly on the number of 

witnesses that were called for the Crown and for 

the defence. The Crown called quite a series of 

witnesses covering quite a series of subjects and 

if there were 40 witnesses then there would have 

been 38 for the Crown and two for the defence. 

[50] Now how much or how little you rely on the 

evidence of a witness does not depend on the 

number of witnesses who testified one way or the 

other. Your duty is to consider all of the 

evidence. You may decide that the testimony of a 

few or fewer witnesses is more reliable than the 

evidence of a larger number of witnesses. It is 

up to you to make that decision. 

[51] Your task is to consider carefully the 
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testimony of each witness and to decide how much 

or how little you believe of that witness. You do 

not simply count the witnesses in deciding the 

case. It is not like simply keeping score. 

[52] Now I want to speak to you about your 

assessment of the testimony of Mr. Bouchard. In 

this case, Mr. Bouchard chose to give evidence. 

As Mr. McCann had explained to you, he may have 

chosen not to have given evidence because as I 

have mentioned already, he does not have to prove 

his innocence. But he chose to testify and to 

explain to you his version of the events. 

[53] If you believe Mr. Bouchard's evidence that 

he did not intend to either cause Mr. Nicholson's 

death or cause injuries that he knew would likely 

kill him and proceeded just the same, if you 

believe his evidence that he did not have that 

intent, you· must find the accused not guilty of 

murder, but guilty of manslaughter. 

[54] Even if you do not believe the accused's 

evidence that he did not have the intent, if his 

evidence leaves you with a reasonable doubt about 

his guilt on the charge of murder, you must 

similarly find him not guilty of murder, but 

guilty of manslaughter. 

[55] And finally, if the accused's evidence does 

not leave you with even a reasonable doubt on the 

charge of murder, if his evidence does not create 
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such a doubt, you may still only convict Mr. 

Bouchard of murder if the rest of the evidence 

that you do accept proves that he is guilty of the 

charge of murder beyond a reasonable doubt. 

[56] It is important that you assess Mr. 

Bouchard's evidence in that way. If you believe 

him then he is not guilty of murder. Even if you 

do not but it leaves you with a reasonable doubt, 

he is not guilty of murder. And even if you 

reject his evidence you still have to look at the 

rest of the case to ask yourselves, has the Crown 

proved murder in this case. 

[57] Now, a quick note on the definition of 

evidence generally and then I am going to speak 

about certain types and forms of evidence after 

that. 

[58] To decide the facts in this case, you must 

consider only the evidence that you saw and heard 

in the courtroom. Consider all of the evidence in 

reaching your decision. The evidence includes 

what each witness said in answering the questions 

that were asked both in examination in-chief when 

they were called by one side and in cross

examination when they were questioned about the 

other. 

[59] The questions themselves are not evidence 

unless the witness agrees that what was asked was 

correct. So that if someone says, "I suggest to 
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you this, this and this," that is not evidence of 

this, this and this. If the witness agrees with 

that, then it becomes evidence. If the witness 

disagrees, then it becomes, in fact, evidence to 

the contrary. So it is the answers of the witness 

that are important in your assessment of the 

evidence. 

[60] The evidence also includes many things that 

were made exhibits and as I have already mentioned 

to you, you will have those exhibits. You may 

choose to examine some of them, most of them, all 

of them, I would be surprised if you would choose 

not to examine any of them, but how much you 

examine, how many you examine and how you examine 

them, is all entirely within your discretion. 

[61] There are also facts that the parties have 

agreed to and you must take those admissions as 

having been proved. You do not need to be 

spending any time to try to determine whether 

those admitted facts are facts. Both counsel in 

this case have accepted that. 

[62] Now there are certain things, as I have 

already told you, that are not evidence and should 

not be considered, by you, in determining which 

offence Mr. Bouchard is guilty of. You must not 

consider those things. That would include the 

charge that you heard read, the indictment as I 

have already mentioned, it would include what the 

lawyers and I say when we spoke to you during the 
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trial, including counsel's opening address, 

closing address and any comments I may make on the 

facts, that is not evidence. The evidence is what 

you heard, what you have and what you have seen. 

[63] At some point during the trial, one of 

counsel, either of them, may have objected to a 

question that was being as.ked by the other side 

and occasionally you would be asked to leave the 

courtroom so that I could decide how we were going 

to resolve that issue. It usually had to do with 

the laws of evidence. Now, anything that the 

lawyer may have said in making the objection or 

the other lawyer may have said in responding to 

the objection is not evidence and you should not 

take anything from the fact that an objection was 

made or that I excluded you when I made the 

decision about the objection. 

[64] So I will just complete this particular 

phase by saying, and I think it is probably clear 

by now because as the trial judge I am directed to 

make sure that it is abundantly clear, that the 

evidence you consider is the evidence the 

witnesses gave in the witness stand with the 

exception of Ms. Howes whose evidence was played 

out, I will speak to you about that in a moment, 

and it is the answers not the questions that are 

evidence, together with the exhibits and the 

admissions and you are to restrict yourself to 

those facts in deciding the facts of this case. 
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[65] Just a quick word on direct and 

circumstantial evidence. I touched on this at the 

beginning of the trial. You might have heard the 

term direct and circumstantial evidence and you 

may believe or rely on either of those forms of 

evidence as much or as little in this case as with 

the rest of the evidence. 

[66] Sometimes, for instance, a witness will tell 

us what they saw themselves or what they heard. 

An example would be someone saying that it is 

raining outside, that they saw it raining outside. 

That would be direct evidence. The witness is 

saying, "I am telling you what I saw and it was 

raining". Often, however, witnesses will say 

things from which you are asked to draw certain 

conclusions. For example, a witness might say 

that he or she had seen someone enter the 

courthouse lobby wearing a raincoat and carrying 

an umbrella both dripping wet. Now, if you 

believe that witness you might conclude that it is 

raining outside even though the evidence is not 

direct. You have not seen the rain outside. So 

indirect evidence is sometimes called 

circumstantial evidence. It is a set of 

circumstances from which we draw a certain 

conclusion without knowing of that fact personally 

ourselves. 

[67] In making your decision, both kinds of 

evidence count. The law treats both equally. 

Neither is necessarily better or worse than the 
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other. In each case, your job is to decide what 

conclusions you will reach based on the evidence 

as a whole, both direct and circumstantial. To 

make your decision you use your commonsense and 

experience. 

[68] I want to speak to you for a moment about 

expert evidence because in. this case we had three 

expert witnesses. Sometimes the knowledge of a 

technical subject can help jurors decide a case. 

Persons who are qualified in that subject, by 

their education, by their training or by their 

experience, may state their opinions about it. 

They may also give you the reasons for their 

opinions. 

[69] You might recall that I mentioned to you 

earlier in the trial that normally speaking 

civilian witnesses are not allowed to give 

opinions except on very common subjects. How fast 

the car was going, that someone had drank and how 

much it seemed to have affected them, etcetera, 

because these are within our common experiences. 

But a civilian witness could not come to court and 

say that they examined Mr. Nicholson's body and 

have determined that the cause of death was fatal 

neck compression. That is not something that the 

average civilian witness has within their 

knowledge. 

[70] So that in this case you have heard evidence 

from three scientific experts. Dr. Marc 
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Pelletier, a forensic toxicologist who testified 

as to the effects of alcohol on humans at certain 

levels. You heard the evidence of Mr. Joel 

McGrory, also from the Centre of Forensic 

Sciences, the biology section, who identified the 

blood on the accused's boots as the blood of the 

deceased, Mr. Nicholson. And you have heard the 

pathologist, Dr. Virbala Acharya, who gave her 

opinion as to the deceased's cause of death and 

the amount of force required to cause those 

injuries among other observations she made. A 

summary of their testimony, of those three expect 

witnesses, is included in my summary of the 

evidence that you will be provided with. 

[71] Now, although experts give opinion evidence, 

they go a little bit further than the civilian 

witness would in giving an opinion on what they 

think happened. I want you to consider their 

evidence and their testimony just like you would 

any other witness. Just because an expert has 

given an opinion, it does not mean you need to 

accept it. You may believe or rely on the opinion 

as much or as little as you see fit. You should 

consider the education, the training and the 

experience of the expert, the reasons given for 

the opinion, the suitability of the methods used 

and the rest of the evidence in the case when you 

decide how much or how little you rely on the 

opinion. That is for you to decide. 

[72] Expert witnesses usually form their opinion 
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by applying their training, their education and 

their experience to a certain number of facts that 

the expert assumes or relies upon in basing their 

opinion. Now, what an expert assumes or relies on 

as a fact for the purpose of offering his opinion, 

it might be the same as what you find as facts 

from the evidence introduced in this case or it 

might be different. 

[73] So that the extent to which the facts you 

find are different from the facts that the expert 

assumed or relied upon in reaching their 

conclusion, if they are very different, you might 

consider the expert's opinion less helpful in 

deciding the case. But if you find that the facts 

relied upon by the expert have been established, 

then you would naturally consider the expert's 

opinion as more helpful in deciding the case. How 

much or how little you believe or rely on the 

expert's opinion is entirely up to you. 

[74] I feel I should say at this stage that the 

experts' testimony in this trial was not contested 

to any great extent. The effects of alcohol is 

described by Dr. Pelletier and the certain set of 

facts that were put forth to him by the defence 

for him to give an opinion on the effects of 

alcohol at that level is not something that is 

debated. In her closing arguments, the Crown put 

forth the proposition that you should be careful 

in examining what Mr. Bouchard said he drank and 

determine whether it is accurate enough for Dr. 
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Pelletier's opinion to be of any value. But by 

and large, the conclusions that the experts 

reached, does not seem to be something that is 

terribly contentious in this area. You may, in 

your assessment of the experts' evidence, find 

that there were some more contentious or 

questionable areas. That is entirely for you to 

decide. 

[75] I have spoken of the exhibits that were 

presented during the trial are part of the 

evidence and as I have already told you, like all 

the rest of the evidence, you give them as little 

or as much weight as you see fit. It is not 

because something is written down that it is 

necessarily more believable, although we are 

inclined sometimes to think that. The exhibits 

will go with you in your jury room. You will be 

given an opportunity to look at them as you wish. 

[76] I have spoken of the admissions already. 

These are the things that counsel have agreed are 

matters of fact that do not need to be decided by 

you because they have been decided by the lawyers 

as being truthful. 

[77] Can I have exhibit 54 please? Our clerk had 

already bundled everything up ready to go and I am 

catching her by surprise, thank you. Exhibit 54 

is a list of 18 admissions and they cover the 

identity of the deceased, Mr. Nicholson, so there 

may be trials where there is a question as to who 
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the person who died actually is, that is not a 

question in this case. Mr. Nicholson is the 

deceased. The jurisdiction, that means the legal 

geographic area where an offence is alleged to 

have been committed, South Glengarry, that is not 

an issue. The various residences of different 

people and you may correlate that to exhibit one, 

the diagram, that the two gentlemen attended the 

concert, that what was found and examined had been 

preserved in the condition when it was found and 

examined so there has been no contamination of the 

scene or any of the exhibits that were taken, the 

experts' reports, the conclusion that the cause of 

death was fatal neck compression, the findings of 

the toxicologist that Bob Nicholson had 286 

milligrams of alcohol in his blood, where the keys 

were found and that Mr. Nicholson's blood was on 

Mr. Bouchard's boot. 

[78] So you do not need to be distracted in a 

sense by that. You will have that exhibit and all 

of those things are admitted. It is not something 

you need to debate. 

[79] What I am going to do is finish off some 

general observations about criminal trials and how 

to view evidence, cover a few subjects and then I 

think we are going to take about a ten minute leg 

stretch and then we will come back and I will give 

you the rest of my instructions on the law, 

specifically with regards to second degree murder, 

intoxication and provocation. 
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[80] Dealing then with just some general matters, 

in this case you heard the evidence of Debbie 

Howes, but you heard the recording of her 

testimony at the preliminary inquiry. 

[81] I have already told you not to draw any 

inference from the fact that there has been a 

preliminary inquiry. There are preliminary 

inquiries in cases such as this and they do not 

decide whether the person is guilty of one offence 

or another. It is a normal step in any criminal 

trial that allows the lawyers to prepare for the 

trial. 

[82] Ms. Howes testified at the preliminary 

inquiry, but was not available to testify here for 

medical reasons. A court reporter recorded her 

testimony at the preliminary inquiry. That 

recording was played as evidence in this trial and 

you may consider this testimony as evidence in 

helping you decide the case. 

[83] It is for you to decide how much or how 

little you believe or rely on Ms. Howes' evidence. 

You may believe some, none, or all of it. In 

making that decision, remember that you did not 

see the witness testify and that you did not have 

the same opportunity to observe the manner in 

which she delivered her evidence in the way you 

would have been able to examine the witnesses who 

gave their evidence in open court. Now, that's 

not a reason alone to reject her evidence. 
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However, in assessing her evidence, you do not 

have the same opportunity as you did for the other 

witnesses to examine her and that is something 

that you should bear in mind. 

[84] I want to speak about what one witness may 

have told the court about what somebody else told 

them and how that is normally hearsay and is not 

admissible in court. 

[85] Generally speaking, witnesses can only give 

evidence on what they have seen or heard 

themselves. They are not generally allowed to 

repeat what someone else has told them about an 

incident. 

[86] There are a number of reasons for this rule. 

[87] One reason is that the person relating what 

someone else has told them cannot be questioned 

about the observation that other person made 

because the person telling you of it did not make 

the observation themselves. You cannot cross

examine someone about an incident if they have not 

witnessed it firsthand. Although in this case, 

the accused was available and was cross-examined 

on what he may have told others. Another reason 

for the rule against hearsay evidence is that it 

is recognized that information tends to change 

somewhat every time it changes hands. 

[88] There are however two important exceptions 
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to the rule against hearsay evidence. And I have 

already told you about this earlier in the trial. 

One has to do with something said by a person who 

is now deceased. We no longer have that person 

available as a witness so what they have told 

somebody else can be introduced by that other 

witness. The other exception is what the accused, 

Mr. Bouchard, may have told somebody else. 

[89] Now, with regards to the accused's comments 

made to somebody else and having that other person 

come to court and repeat it, I will give you a 

concrete example and this is the example I gave 

you earlier in the trial. If a witness were to 

testify that his neighbour, the witness' neighbour 

told him that he, the neighbour, was involved in 

an accident, that would not be evidence that the 

neighbour was involved in an accident when the 

witness told that in court. It would be hearsay 

and would not be admissible. The neighbour would 

have to come to court himself or herself to say 

they were involved in an accident. However, if a 

witness were to testify that it is the accused, 

not just any person or the neighbour, but the 

accused who told him he had been involved in an 

accident, that would be evidence that the accused 

was involved in the accident because the source of 

the hearsay is the accused. So that if the 

accused, in this case, has told anybody anything 

about an incident and that person has repeated it 

to you in court, you may consider, as you wish to 

consider it, that as a fact in this case. You may 
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consider it as though that information were being 

provided to you by the accused himself. 

[90] The second exception to the rule against 

hearsay that I want to tell you about has to do 

with statements made by a witness who is deceased. 

Just as witnesses can give evidence about what an 

accused person has told them about an event or 

about a certain state of affairs, witnesses are 

allowed to repeat what a person who is now 

deceased has told them about earlier events. This 

witness would not ordinarily be allowed to repeat 

what someone else has told them about an event, 

but since he is relating what a person now 

deceased has told him, the law makes an exception 

because the evidence would not otherwise be 

available. 

[91] As with any evidence, it is for you to 

decide how much or how little you accept in 

deciding the facts of this case. Hearsay evidence 

with those rules I have given you is admissible if 

the source of the information is the accused or a 

dead person. But although it is admissible, it is 

for you to decide how and if it helps you 

determine the facts of this case. 

[92] I want to speak to you about those witnesses 

who had been convicted of criminal offences with 

their records having been filed as exhibits in the 

trial. This instruction applies to those 

witnesses who admitted that they had been 
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previously convicted of different criminal 

offences. 

[93] You may only use the fact, the number and 

the nature of those prior convictions to help you 

decide how much or how little you believe and rely 

upon the testimony of the witness. 

[94] Some convictions, for example, a conviction 

that would involve dishonesty, may be more 

important than others in deciding how much or how 

little you believe or rely on the testimony of a 

witness in deciding the case. Other convictions, 

for example, a conviction for a driving offence, 

might be less important in your assessment of a 

witness' credibility. You should also consider 

whether the prior conviction on the criminal 

record is recent or if it is something that 

happened a number of years ago. You use your 

commonsense and your experience in considering the 

impact of the criminal record. 

[95] A previous conviction, in fact even many of 

them, does not necessarily mean that you cannot or 

should not believe or rely on the testimony of a 

particular witness to help you decide the case. 

The prior convictions, the nature of the 

convictions, how old the convictions are, 

etcetera, these are simply factors for you to 

consider in assessing a witness' credibility, 

along with all the other factors. You use your 

commonsense and experience. 
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[96] I want to speak to you about Mr. Bouchard's 

criminal record that has been entered as an 

exhibit. Mr. Bouchard admitted that he had 

previously been convicted of a series of criminal 

offences. They were read out by Mr. McCann and 

you will have a copy of Mr. Bouchard's criminal 

record. It is in fact exhibit 55 in the trial. 

[97] Now there again, you may only use the fact 

that there have been a number of prior 

convictions, the number of those prior convictions 

and the type of convictions to help you decide how 

much or how little you believe of what Mr. 

Bouchard is saying in this case. 

[98] Once again, a previous conviction, even many 

of them, does not necessarily mean that you cannot 

or should not believe or rely on the testimony of 

Mr. Bouchard to help you decide this case. Again, 

the prior convictions are only one of the many 

factors for you to consider. There is one other 

feature of Mr. Bouchard's criminal record that I 

want to bring to your attention and make this 

point specifically. It is very important that you 

understand that you must not use the fact that Mr. 

Bouchard has a record, the number of convictions 

or the type of convictions in helping you decide 

directly whether he is guilty of one offence or 

the other. In other words, the criminal record is 

used to help you assess Mr. Bouchard's 

credibility, whether he is believable. It does 

not help you in deciding his character, whether he 
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is guilty of one offence or the other. And you 

need to make that distinction. The criminal 

record, along with all the other evidence, gets 

placed in the mix that you consider in assessing 

whether he is a believable witness. You must not 

allow yourself to say, "Because he has committed 

these offences in the past, he must have committed 

this offence on this occasion". 

[99] I spoke to you a moment ago about evidence 

coming from a certain witness that tends to show 

that the accused told him a certain thing on 

another occasion. When a witness says that he or 

she heard the accused say something, you have to 

decide whether you believe that the accused made 

the statement or any part of it. Regardless of 

who the witness is, it is up to you to decide 

whether you believe that witness. This would 

apply for instance in the case of the 

conversations with Ms. Howes, the conversations 

with any of the gentlemen at Barrigan's and to 

other conversations as well. 

[100] In deciding whether the accused actually 

said these things, or any of them, you use your 

commonsense. Take into account the condition of 

the accused and of the witness when this 

conversation is to have taken place. Consider the 

circumstances in which the conversation took 

place. Bear in mind anything else that might make 

the witness' account for their story more or less 

believable. Whether a witness has recorded a 
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conversation or has taken notes about it does not 

in itself determine how reliable the witness' 

testimony may be. It is however, one of the 

things that you might consider in deciding how 

much of the witness' testimony you believe . 

[101] Unless you decide that the accused made a 

particular remark or statement, you must not 

consider it in deciding the case. Some or all of 

the statement may help Mr. Bouchard in his 

defence. You must consider those remarks that may 

help him along with the other evidence, unless you 

are satisfied that he did not make such a 

statement. 

[102] If you decide that Mr. Bouchard made a 

remark to someone else that may help him in his 

defence, that is something that you will consider, 

along with the rest of the evidence, in deciding 

whether you have a reasonable doubt about his 

guilt on the charge of murder. 

[103] Now, you may give anything you find the 

accused said to others as much or as little 

importance as you think it deserves in deciding 

the case. It is for you to decide. Anything that 

the accused said, however, is only a part of the 

evidence in the case and you should consider it 

along with the other.evidence just the same. 

[104] At various times during the trial witnesses 

were questioned about what they may have said 
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about the same events they testified to on another 

occasion. It is considered a prior statement. I 

want to talk to you about prior statements that 

you might find are inconsistent with what the 

witness said in the witness stand. 

[105] When a witness says one thing in the 

witness stand, but has said something you find to 

be quite different on an earlier occasion, your 

commonsense tells you that the fact that the 

witness has given different versions may be 

important in deciding whether or how much you 

believe or rely on that person's testimony. 

[106] So the first thing for you to decide is 

whether the witness, in fact, gave an earlier 

different version from his testimony in the same 

events. If you do not find that the witness gave 

an earlier and different version of the events 

then you can ignore what I am about to tell you. 

It is not something you need to consider. But if 

you find that a certain witness gave an earlier 

account of the events and you find that the 

earlier version was different than their testimony 

in court, then I would ask you to listen carefully 

to what I have to say about how this can help you 

decide the case. 

[107] Not every difference or omission in an 

earlier statement compared to the testimony in 

court is important. You should consider the fact, 

the nature and the extent of any difference in 
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deciding the importance to you in deciding whether 

you believe or rely on a witness' evidence. You 

should also consider any explanation the witness 

may give for the difference. Whatever you choose 

to make of the differences, you can only use the 

testimony given under oath in this trial as 

evidence of what happened. You cannot use the 

earlier statement as evidence of what actually 

happened unless you are satisfied that the witness 

accepts it as true in the witness box. Even then, 

like the evidence of any witness, it is for you to 

say whether and how much you believe or rely on a 

certain witness in reaching your decision. 

[108] So I just want to summarize on this point. 

You might find that a certain witness said 

something different about the same event that they 

described in the witness stand. If you find that 

to be the case, you would ask yourself questions 

like, "Well how big a difference is it? What's 

the nature of the difference? Is there any 

explanation given as to why they said two 

different things at two different times?" You 

cannot consider what they may have said on the 

earlier occasion as evidence unless they accept 

what they said earlier as being truthful. You can 

only accept the version that they give in the 

witness stand and use the earlier statement to 

compare it in assessing credibility. 

[109] Now there is a slight difference with 

regards to the evidence of the accused. Mr. 
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Bouchard, like any witness, can be cross-examined 

about what he said to other people, including 

police officers, on any subject about which he 

testified. The fact that a person charged has 

previously said something different from what he 

testified in court is one of the factors for you 

to consider when you decide how much or how little 

you believe or rely on the evidence. 

[110] It is for you to say whether there is any 

difference between what Mr. Bouchard said before 

and what he testified to here on the same subject. 

Again, it is for you to decide how much or how 

little any difference affects your belief and 

reliance on the evidence of the accused. Again, 

you would consider the nature of any differences, 

the extent of the differences and the explanation 

offered by the accused in assessing how important 

is the difference between what he said earlier and 

what he is saying now. How significant is that? 

You take into account as well whether the 

difference, the subject that was reported 

differently, relates to a matter that is of 

importance or is a minor detail. 

[111] Now unlike other witnesses, you can also 

consider what the accused said before his evidence 

as evidence of what actually happened. I gave you 

an example a moment ago of a witness who says one 

thing on a certain occasion and says something 

different in the witness stand and you cannot take 

what they said earlier as evidence unless they 
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accept it. It is different in the case of an 

accused person. It is a special rule of evidence 

that applies only to the accused. If he says 

something in an earlier occasion than he says in 

the witness stand, you can compare those 

differences in assessing his credibility, but you 

can also rely on what he said earlier on as 

evidence if you choose to do so. 

[112] I will just conclude on the issue of an 

earlier and consistent statement by saying this. 

Hopefully this is all something that is well 

within your common experience and your sphere of 

knowledge. If somebody tells you one thing on one 

occasion and something differently on another 

occasion, naturally you are inclined to wonder 

whether you should believe them. If there is an 

explanation for the difference you might believe 

them more. If there is no explanation for the 

difference you might believe them less. It is one 

of the many factors for you to consider in 

assessing credibility and determining the facts of 

this case. It is not the only one and it is not 

the most important one. But any witness who says 

one thing on one occasion and another on another 

occasion, that evidence, I think, has to be 

examined more carefully to see why has the person 

contradicted themselves. 

[113] Now I want to speak to you briefly about 

motive. Motive is the reason that someone does 

something. The motive is not one of the essential 
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elements that the Crown has to prove in this case. 

It is just part of the evidence. One of the many 

things for you to consider as you determine 

whether the accused is guilty of murder. 

[114] A person may be found guilty of an offence 

whatever his motive is or even without a motive. 

Let me give you the example that a person could 

steal something in a store and be guilty of theft. 

He may have done so out of revenge, wanted to get 

back to the store owner, that is his motive. He 

may have done so to fulfill a dare, someone said 

you are not man enough to go steal something from 

the store. That is his motive. Or maybe because 

they really, really wanted the thing, or they did 

not have enough money. Those are all motives. 

But the Crown does not have to prove motive. The 

Crown does not have to prove why somebody did 

something. They need to prove what the person did 

and what their intention was at the time. 

[115] Absence of a proven motive, however, is a 

circumstance for you to consider. Absence of a 

motive you may find tends to support the 

presumption of innocence, so that if there is no 

motive it is something that you might consider in 

deciding what the person intended when they did 

what they did. Bear in mind, however, that a 

person may be found not guilty of an offence even 

if they have a motive. Ultimately, in this case, 

it is for you to decide whether the evidence in 

this case supports the conclusion that there was a 
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motive behind the accused's conduct towards Mr. 

Nicholson. You may draw reasonable inferences 

from the evidence, but you should not speculate or 

invent a motive that is not supported by the 

evidence. 

[116) I just want to conclude on this particular 

issue by, again, reminding you that what somebody 

did and what they intended to do should not be 

confused with why they wanted to do it. One is 

the mental state, what they did and what they 

intended to do. The other is what motivated them. 

Why they did it. And the Crown is not required to 

prove why any particular thing was done. 

[117) I want to speak to you about one last 

comment of a general nature and then we will take 

a break and we will come back to talk about second 

degree murder and the issues of intoxication and 

provocation. And that is with regards to the use 

of your notes. 

[118) When we began this trial I told you you 

could take notes to help you remember what any 

witness said in testifying here and I believe some 

of you have done so. You may take your notes with 

you to the jury room for your use during 

deliberations. But again, I remind you and 

perhaps I am beating the point to death, your 

notes are not evidence. The evidence is what 

witnesses said, what documents were filed, what 

admissions were made. So your notes are not 
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evidence anymore than the notes that I have made 

or those that the lawyers have made. My notes are 

not evidence. I am giving you my summary, that's 

not evidence. It is my summary for your purposes. 

[119] The only purpose for which you may make use 

of your notes during your deliberations is to help 

you remember what a witness said or showed, for 

example, on an exhibit. It is also important to 

remember that the notes are those of the note

taker, not anyone else. They may not coincide 

with another juror's memory of the evidence. 

[120] The jury's decision is a group decision. 

Everyone has a say, an equal say. We depend on 

the memory and the judgment of each of you to 

decide this case. So do not simply defer to the 

person who is or may seem to be a better note

taker. Notes do not make the decision, jurors 

make the decisions. 

[121] As I have already said, a lot of what I 

have covered here I have mentioned to you earlier. 

Most of it is a matter of commonsense and everyday 

experience so far. We are going to take ten 

minutes, if you wish to refresh yourselves. We 

will come back and I will be considerably less 

longer in covering off the elements of the offence 

and the other issues. 

. . . JURY RETIRES (11:48 a.m.) 
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R E C E S S 

R E S U M I N G 

. . . JURY ENTERS 

(11:50 a.m.) 

(12:10 p.m.) 

(12: 12 p.m.) 

[122) All right, good afternoon. I will provide 

you with the rest of my instructions at this time 

and we are moving away from some general 

observations, many things that are already obvious 

to you and moving into an area that is somewhat 

more technical. And although this may be more 

technical, it is certainly something that I am 

sure each of you will easily understand. 

[123) Mr. Bouchard is charged with second degree 

murder. The formal charge reads that Sebastien 

Bouchard, on or about the 5th day of December 2005, 

at the Township of South Glengarry did commit 

second degree murder on the person of Robert 

Nicholson, contrary to s. 235(1) of the Criminal 

Code of Canada. When the charge was read at the 

beginning of the trial and you heard this, 

obviously it had quite a bit less significance 

than it does now, now that you have heard all of 

the evidence. 

[124) Section 229 of the Criminal Code of Canada 

defines the offence of murder as this. Where the 

person who causes the death by an unlawful act 

means to cause the death or means to cause bodily 

harm that he knows is likely to cause death and is 
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reckless whether death ensues or not. So that 

this section establishes that murder can be 

committed with one of two possible guilty states 

of mind. The first being the intention to kill, 

or the intention to cause injuries that are likely 

to kill and the decision to proceed whether death 

results or not. 

[125] I have mentioned at various times during 

the trial, for you to find the accused guilty of 

second degree murder, the Crown had to prove each 

of three essential elements beyond a reasonable 

doubt. The Crown had to prove that it was Mr. 

Bouchard who caused Mr. Nicholson's death. That 

was admitted from the beginning. The Crown has to 

prove that he caused his death by an unlawful act 

and as the evidence developed, it became clear 

that it was an unlawful act, the injuries that 

were sustained to the face and the fatal neck 

compression. And finally, that the accused had 

one of the two required states of mind to commit 

murder. 

[126] So as I told you Friday, the first two 

essential elements are not in dispute in this case 

and it is admitted by the defence that the accused 

caused the deceased's death and caused it by an 

unlawful act. The only remaining question is 

whether the Crown has proven beyond a reasonable 

doubt that at the time of the unlawful act, the 

accused had one of the two required states of 

mind. 
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[127] The crime of murder requires proof of a 

particular state of mind. For an unlawful killing 

to be murder, the Crown must prove that, as I have 

said, the accused meant to kill the deceased or 

meant to cause bodily harm that he knew was likely 

to kill him and was reckless whether Mr. Nicholson 

died or not. The Crown does not have to prove 

both. One is enough. It is two different states 

of mind that both apply to murder. Intention to 

kill, intention to cause harm that will likely 

kill and the decision to go ahead anyway. 

[128] You also do not all have to agree on the 

same state of mind if you conclude that Mr. 

Bouchard had either of those two states of mind, 

as long as everyone is sure that either of the 

required states of mind has been proven beyond a 

reasonable doubt. 

[129] Now, if you find that or have a reasonable 

doubt that the accused did not intend to do 

either, then he has committed manslaughter. He 

has caused the death by an unlawful act but 

without the required mental state. 

[130] Now to determine Mr. Bouchard's state of 

mind, what he meant to do when he did what he did 

to Mr. Nicholson, you should consider all of the 

evidence. You should consider, for instance, the 

deceased's cause of death and in so doing you will 

want to consider the evidence of Dr. Acharya, her 

opinion on how the death was caused, the force 
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that was required, there was reference by counsel 

in their closing addresses to the number of blows 

that would have had to have been delivered. So 

the deceased's cause of death is clearly something 

that you will want to consider, including the 

evidence of the pathologist, when you try to 

determine in your minds what Mr. Bouchard had in 

his mind when the actions were taking place. 

[131] You will want to consider the relationship 

between the accused and the deceased and their 

prior contacts and association. This event did 

not take place in a total vacuum. It was an event 

that involved two gentlemen who had known each 

other for a number of months and had had prior 

associations and contacts and these are things 

that you may want to take into consideration, 

again, when trying to determine, trying to look 

into the accused's mind as it were. 

[132] You will want to consider what the accused 

and the deceased were doing earlier that day and 

immediately before the accused caused Mr. 

Nicholson's death. So the events leading up to 

the ultimate event, you might find quite revealing 

on what Mr. Bouchard intended or did not intend or 

for that matter, was able to -intend. I will get 

to intoxication in a moment. 

[133] You will want to consider the accused's 

evidence as to his condition which would 

necessarily bring Dr. Pelletier's evidence into 
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play, as well as the accused's explanation of what 

he did and as well what he did not do within the 

hours and days after Mr. Nicholson's death. 

[134] You will want to consider any other factor 

and surrounding circumstance that you find 

relevant on the issue of what the accused intended 

when he caused Mr. Nicholson's death. You are not 

limited to any one consideration. There are 

certainly other considerations that I have not 

just listed now that you might be making in your 

collective efforts. The 12 of you may say, "But 

yes, but we must consider this as well", but I 

have simply provided you with a short list of 

those parts of the evidence that I think, at a 

minimum, you should be examining. 

[135] Now all of these things and the 

circumstances in which they happened may shed 

light on Mr. Bouchard's state of mind. They may 

help you decide what he meant or what he did not 

mean to do. In considering all the evidence, as 

always folks, you use your good judgment and your 

commonsense. 

[136] You might conclude as a matter of 

commonsense that if a person who is sane and a 

person who is sober does something and that that 

has predictable consequences, that that person 

usually intends or means to cause those 

consequences. Let me give you a concrete example 

that has nothing to do with this case. Suppose 
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you are having a conversation with someone in a 

room and all of a sudden that person gets up, goes 

to the door, leaves the room and slams the door 

behind them. Now, different people might view 

this different ways. It is rather difficult to 

imagine what the person was thinking when they got 

up and slammed the door behind them. Some people 

might say that the person who left the room was 

angry and that he slammed the door to express and 

maybe to relieve his anger. That would be one 

reasonable inference from those facts. But take, 

for instance, a situation where that person comes 

right back into the room and apologizes, saying 

that it is a draft, an open window that caused the 

door to slam by itself and that he is sorry. Well 

that would give that particular incident an 

entirely different look, would it not? So you 

might conclude from the surrounding circumstances 

of any incident that a sane and sober person 

intends the consequences of their actions. When 

something is done, there are natural consequences 

to that and if you do it consciously, a sane and 

sober person, you intend those consequences. The 

surrounding circumstances can be very revealing. 

But that is simply one way for you to determine a 

person's actual state of mind, what he or she 

actually meant to do. It is a conclusion that you 

may only reach, however, after considering all of 

the evidence. That evidence, in this case, would 

include issues of intoxication. When I said that 

a sane and sober person might be considered to 

intend the consequences of their actions, I said 
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sane and sober, so if alcohol comes into play that 

is something for you to consider. The extent to 

which it might come into play is within your 

discretion to find. So you have to consider all 

of the evidence in trying to determine the accused 

state of mind. And it will include evidence of 

intoxication and might equally be influenced by 

the issue of provocation, which I am going to 

speak to you about in just a moment. 

[137] So that ultimately, if you are not 

satisfied beyond a reasonable doubt that the 

accused had either state of mind required to make 

his unlawful killing of the deceased's murder, you 

must find Mr. Bouchard not guilty of second degree 

but guilty of manslaughter. 

[138] If on the other hand you are satisfied 

beyond a reasonable doubt that Mr. Bouchard had 

either state of mind to make his unlawful killing 

of Mr. Nicholson's murder, you must conclude that 

he committed second degree murder subject to then 

considering the issue of provocation that I am 

going to explain in just a moment. 

[139] I want to speak to you at this point about 

the issue of intoxication, consuming alcohol and 

drugs. This issue, the consumption of alcohol, 

will come into play when you consider Mr. 

Bouchard's state of mind. 

[140] Alcohol and drugs have an intoxicating 
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effect on those who use them obviously. In fact, 

it is quite often the reason people consume 

alcohol and drugs, is for that intoxicating 

effect. Intoxication that causes a person to cast 

off or to shed any restraint and to act in a 

manner in which they would not act if they were 

sober, is not an excuse for committing an offence 

as long as that person had the state of mind 

required to commit that offence. I want to make 

that clear. It is not simply the fact that 

someone has been drinking and is acting 

differently that they are intoxicated and that it 

goes directly to the issue of intent. It might. 

An intoxicated state of mind is nonetheless a 

state of mind. 

[141] But second degree murder requires that the 

accused, when he caused the deceased's death, 

intended to kill him or intended to cause injuries 

that he knew would likely kill him and went ahead 

recklessly as to whether death ensued. That 

person who is charged with second degree murder in 

relation to whom the Crown must prove that very 

specific mental state of mind must have that 

specific state of mind before you can find him 

guilty of murder and one of the issues you have to 

consider in that determination, is the effects of 

alcohol on the person's mental capacities. 

[142] Now to decide whether the accused had the 

required state of mind, to decide whether the 

Crown has proved beyond a reasonable doubt that 
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Mr. Bouchard had the required state of mind, you 

should take into account the evidence about his 

consumption of alcohol and drugs, along with the 

rest of the evidence that sheds light on his state 

of mind at the time of the offence. This would 

necessarily include the evidence of Dr. Pelletier 

on the issue of how mental faculties are 

diminished the more intoxicants we consume. 

[143] To determine the accused's state of mind 

and how his alcohol and drug consumption may have 

affected it, you should consider all of the 

evidence. You should consider the accused's 

evidence, as you view it, on his alcohol and drug 

consumption, the effects described by the accused 

and also what the accused did or did not do at the 

time and immediately after the event and how he 

did or did not do it. In other words, what I am 

directing you to examine, if you choose and to the 

extent to which you choose, are the actions, the 

conduct of the deceased leading up to the event, 

during the event and after the event, causing Mr. 

Nicholson's death. You may also want to consider 

evidence of how the accused functioned on other 

occasions when he had consumed either alcohol or 

drugs or both, including his descriptions of those 

other events bearing in mind of course that the 

circumstances of those other events may have been 

different from the circumstances surrounding Mr. 

Nicholson's death. 

[144] You should also look at Mr. Bouchard's 

145



t__ 

i 
! 

L. 

! 
L..; 

' L 

I 

L..J 

5 

10 

15 

20 

25 

30 

k 0087 (12194) 

2458 
Charge to Jury 
Pelletier, J. 

words and conduct before, at the time and 

immediately after the events on South Service Road 

on the early morning of December 5th, 2005. All 

this may help you decide what Mr. Bouchard meant 

or didn't mean to do. As always, in considering 

all of the evidence on this issue, we are asking 

you to use your good judgment and your 

commonsense. 

[145] If after taking into account the evidence 

of Mr. Bouchard's consumption of alcohol and 

drugs, along with the rest of the evidence, you 

are not satisfied beyond a reasonable doubt that 

he had the required state of mind to commit 

murder, as I have defined it, you must find Mr. 

Bouchard not guilty of murder, but guilty of 

manslaughter. If you are not satisfied beyond a 

reasonable doubt that the required mental state 

existed in considering the consumption of alcohol 

and everything else, Mr. Bouchard must be found 

guilty of manslaughter only. 

[146] If, on the other hand, after taking into 

account the same evidence, all of the surrounding 

circumstances as well, you are satisfied beyond a 

reasonable doubt that the accused did have the 

required state of mind when he caused Mr. 

Nicholson's death to make that a murder, you must 

find that Mr. Bouchard committed murder subject to 

the final consideration you have to make and that 

is the defence of provocation. 
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[147] I am not sure how many of you still have 

the chart that was given on Friday with you right 

now or you have it available. You will see from 

that chart that we move down the scale. Mr. 

Bouchard caused the death, admitted. Caused it 

unlawfully, admitted. And finally, that the 

required state of mind existed when he did so and 

I identified both states of mind that are possible 

and in that particular section, you are asked to 

consider all of the evidence, including 

intoxication and that if you feel that the accused 

did not have the required state of mind, 

considering everything including intoxication, 

then he is guilty only of manslaughter. But if 

you find that he did have the required state of 

mind to kill or hurt so badly that it would kill 

and proceeded just the same, then you have to go 

to the last stage and say, "Okay, Mr. Bouchard 

committed second degree murder, but before he is 

convicted or found guilty of second degree murder, 

we have to ask ourselves one last question. Was 

he provoked? And if he was provoked does that 

reduce the offence to manslaughter." So we are 

going to deal with provocation at this time. 

[148] As I have said, provocation only becomes an 

issue if you decide that the Crown has satisfied 

you beyond a reasonable doubt that the accused 

committed murder. If you find that the required 

intent has been proven beyond a reasonable doubt 

and you would be at the point of saying Mr. 

Bouchard is guilty of murder, you have to ask 
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yourselves one last question. On the facts of 

this case, was there provocation, as I will define 

for you, that has the effect of excusing murder in 

a sense of reducing it to manslaughter if the 

defence applies. 

[149] In general terms, provocation involves a 

loss of control in response to a wrongful act or 

insult by the deceased. Provocation, as a 

defence, is a concession to human frailty. It is 

a recognition that in certain circumstances we may 

act suddenly and in response to the provocation. 

Provocation, in the legal sense, is subject to 

certain specific requirements. You may have heard 

or you might have used the expression, "I was 

provoked" and we know what that means, you were 

pushed to the limit, you were egged on, we all 

have different definitions of it, it is a word we 

use in English all the time, but in the legal 

sense of reducing murder to manslaughter, 

provocation has a specific definition in the 

Criminal Code, and I will read it to you and 

explain it to you in just a moment. 

[150] Now there is evidence before you that 

raises the possible defence of provocation, that 

is the deceased's gesture and words, more 

particularly the kiss on the neck or cheek and the 

comment "I love you". Under certain 

circumstances, provocation may reduce the offence 

of murder to the offence of manslaughter. The 

accused does not have to prove that the defence 
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applies. Mr. Bouchard does not have to prove that 

he was provoked. The Crown must prove beyond a 

reasonable doubt that the defence does not apply. 

The Crown must prove beyond a reasonable doubt 

that Mr. Bouchard was not provoked. If you are 

left with a reasonable doubt about whether this 

defence applies, the Crown has not proven its case 

beyond a reasonable doubt and therefore you would 

find Mr. Bouchard not guilty of murder, but guilty 

of manslaughter because of the implication of 

provocation in your decision. 

[151] The law provides that a killing which would 

otherwise be murder becomes manslaughter where the 

defence of provocation applies, even though the 

person causing the death intended to do so. By 

reducing the offence from murder to manslaughter, 

the law shows some compassion or some leniency to 

people who have lost their powers of self-control 

due to provocation. However, there are limits to 

the defence and I will explain these limits to you 

so that you may decide whether the accused is 

guilty of murder or guilty of manslaughter. 

[152] This defence, I should mention, of 

provocation only applies in cases such as this or 

may only apply in cases such as this involving 

murder and provocation as a defence, in our law, 

only applies to reducing murder to manslaughter. 

So it is very particular to this type of offence. 

[153] The defence of provocation is defined in 
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the Criminal Code and I will read the relevant 

parts to you and then I will explain what 

provocation is in more detail. 

"A wrongful act causing death that would 

otherwise be murder is reduced to manslaughter 

if the person who committed it did so in the 

heat of passion caused by sudden provocation. 

A wrongful act or insult that is of such a 

nature as to be sufficient to deprive the 

ordinary person of self-control is provocation 

for the purposes of this section if the 

accused acted on it on the sudden and before 

there was time for his passion to cool." 

[154]. These are the words that are taken directly 

from the Criminal Code. This issue, all issues 

are important in this case. This issue is 

sufficiently important that I am just going to go 

through the definition one more time. And bear in 

mind you will have this with you when you 

deliberate. 

"A wrongful act causing death ... " 

in this case fatal neck compression, the stomping 

as described by the accused, 

" ... that would otherwise be murder is reduced 

to manslaughter if the person who committed it 

did so in the heat of passion caused by sudden 

provocation. A wrongful act or insult that is 

of such a nature as to be sufficient to· 

deprive the ordinary person of self-control is 

150



5 

10 

15 

20 

25 

30 

AG 0087 (12194) 

2463 
Charge to Jury 
Pelletier, J. 

provocation for the purposes of this section 

if the accused acted on it on the sudden and 

before there was time for his passion to 

cool." 

[155] As these provisions indicate then, there 

are four essential ingredients before provocation 

can be relied upon as a defence. And I am going 

to go through them one at a time, explain them, 

then I am going to summarize at the end what those 

four conditions are. I recognized, I imagine all 

of you are hearing this for the first time and so 

I am going to go through it not too quickly and 

provide you with my summary at the end of the 

definition of provocation. But I want you to 

remember once again, you will have these materials 

when you go to your jury room. 

[156] So for provocation to apply and to reduce 

what would be murder to manslaughter, first, there 

must be a wrongful act or insult. I will define 

that for you in a moment. 

[157] Secondly, the wrongful act or insult must 

be of such a nature as to be sufficient to deprive. 

an ordinary person of the power of self-control. 

[158] Thirdly, the accused must have in fact 

acted as a result of the provocation. 

[159] And finally, the provocation must have been 

sudden and the accused must have acted on it 
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suddenly and before there was time for his passion 

to cool. 

[160] So let's look at the first ingredient, 

wrongful act. The defence of provocation only 

applies where there is a wrongful act or insult. 

A wrongful act can be an unlawful, an illegal act, 

but it does not have to be. Normally however, if 

the act committed is illegal it is considered to 

be wrongful. An insult is defined quite widely. 

An insult has been described as injuriously 

contemptuous speech or behaviour, a scornful 

utterance, an action intended to wound self

respect, an affront, an indignity. These are 

obviously definitions from the dictionary, but you 

get the flavour of it. Injuriously contemptuous 

speech, scornful utterance, action intended to 

wound self-respect, is what we normally consider 

when speaking of insults. 

[161] In this case, there is evidence from the 

accused that the deceased did something, that is 

that he told him he loved him and he kissed him on 

the cheek. Behaviour of that sort could be 

considered a wrongful act or insult. That will be 

for you to decide. 

[162] If you decide there was no wrongful act or 

insult, the defence of provocation does not apply. 

If, on the other hand, you are left with a 

reasonable doubt or you believe that there was a 

wrongful ,act or insult, you must go on to decide 
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whether the second ingredient of provocation 

exists. 

[163) So firstly, there must be a wrongful act or 

insult and you have to ask yourselves, is a kiss 

on the cheek or neck and the comment "I love you" 

a wrongful act or insults in the circumstances of 

this case? If you are convinced beyond a 

reasonable doubt that it was not a wrongful act or 

insult, you do not need to go any further. The 

first of the four required ingredients has failed 

and the Crown does not have to disprove all four 

providing the Crown at least disproves one for the 

defence to fail. 

[164) Second ingredient then, was the wrongful 

act or insult, if you determined or have a doubt 

that there was such a wrongful act or insult, was 

it sufficient to deprive an ordinary person of the 

power of self-control? The second ingredient is 

that the wrongful act or insult must be of such a 

nature as to be sufficient to deprive an ordinary 

person of their power of self-control. 

[165) The reason for requiring the wrongful act 

or insult to be measured against whether it would 

deprive an ordinary person of the power of self-

control is to avoid an injustice that would be 

created by allowing a person who is exceptionally 

excitable, violent, quarrelsome, or ill-tempered 

to rely on the defence of provocation. So by 

asking ourselves, would this wrongful act or 

. i ~ 
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insult be of such a nature to be sufficient to 

deprive an ordinary person of their self-control, 

we are setting a certain minimum standard for 

society, so that not every act can be argued by 

everybody to have been provocation. 

[166] In deciding whether the wrongful act or 

insult was of such a nature as to be sufficient to 

deprive an ordinary person of the power of self

control, remember that the ordinary person has a 

normal temperament and level of self-control. The 

ordinary person we are asking ourselves, we are 

using to measure the response to the wrongful act 

or insult, that person is not exceptionally 

excitable or quarrelsome nor is the person 

ordinarily drunk. 

[167] But on the issue of who is the ordinary 

person that we use to see whether the wrongful act 

or insult could cause a loss of self-control, we 

have to apply to the ordinary person test some 

sensitivity and remember that the ordinary person 

must be taken to be of the same age and gender, 

sex as the accused, and must share with the 

accused such other factors as would give the act 

or insult in question a special significance. It 

is impossible to arrive at a single typical 

ordinary person because people are different age, 

there are different genders and they have had 

different experiences. So what you need to do is 

imagine that ordinary person, ask yourself would 

that ordinary person be subject to losing their 
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self-control as a result of the wrongful act? But 

that ordinary person also being a person who is in 

some way similar to Mr. Bouchard in terms of his 

age, in terms of his gender, his sex, and certain 

of his prior experiences. So as I was saying, to 

apply the ordinary person test sensibly and with 

sensitivity, remember that the ordinary person 

must be taken to be of the same age and sex as the 

accused and must share with the accused such other 

factors as would give the act or insult.in 

question special significance. You must also 

consider all of the relevant background 

information and circumstances, including any prior 

conversations, contacts and relationships between 

the accused and the deceased. You would also have 

to consider the ordinary person as someone who has 

had the same prior experiences as the accused and 

this would include his evidence of his childhood 

experience with the babysitter. In other words, 

you must ask yourself whether the wrongful act or 

insult was of such a nature to be sufficient to 

deprive an ordinary person of the power of self

control if the ordinary person was of the same 

age, sex and in the same situation and 

circumstances of the accused. 

[168] If you are satisfied beyond a reasonable 

doubt that the answer is no, that the ordinary 

person would not lose their sense of self-control, 

then the provocation defence does not apply and 

you do not need to consider it any further. If 

you believe or if you have a reasonable doubt that 
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the answer is yes, that the ordinary person could 

lose their sense of self-control, then you must 

ask yourself whether the next ingredient applies. 

[169] So far the four elements, and I will be 

summarizing them at the end, but so far the four 

elements of provocation are that there was a 

wrongful act or insult and it will be for you to 

decide whether the kiss on the neck or cheek in 

the circumstance of the case and the comment "I 

love you" represents the wrongful act or insult or 

not. 

[170] Secondly, you are going to have to ask 

yourself if there was such a wrongful act or 

insult or if we have a reasonable doubt that there 

may have been such a wrongful act or insult, would 

that be sufficient to deprive an ordinary person 

as I have defined that person to you, of their 

power of self-control. If you say no it would 

not, well then that is the end of provocation. If 

you say that it would or have a reasonable doubt 

as to whether it would, you have to go to the 

third step. 

[171] Assuming then that you find or you have a 

reasonable doubt that the provocation in this case 

was sufficient to deprive an ordinary person of 

the power of self-control, you must then decide 

whether the accused was actually provoked by the 

wrongful act or insult. It is possible that an 

ordinary person would have been provoked, but that 
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the accused in fact was not. You must decide 

whether or not the accused was in fact acting as a 

result of the provocation. 

[172] And finally, if those three conditions are 

met, that there was a wrongful act or insult or 

you have a doubt at least that there was, that 

that act or insult is sufficient to deprive the 

ordinary person of the power of self-control or 

you have a doubt of that and the accused actually 

did act under provocation or that you have a doubt 

that he did, then you have to move to the last 

ingredient and that is that if you have decided or 

have a reasonable doubt that the accused was 

actually provoked by the wrongful act or insult, 

you have to decide one final thing, was the 

provocation sudden and did the accused act upon it 

suddenly and before there was time for his passion 

to cool? The insult or wrongful act and the 

accused's response must both be sudden. Sudden 

provocation means that the wrongful act or insult 

strikes upon a mind unprepared for it. It must 

make an unexpected impact and takes the 

understanding by surprise and sets the passions 

aflame. In that regard, the background history 

and relationship between Mr. Bouchard and Mr. 

Nicholson should be taken into account. 

[173] Now in deciding whether or not you are 

satisfied or at least have a reasonable doubt that 

the accused was actually provoked by the wrongful 

act or insult and reacted to it on the sudden and 
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before there was time for his passion to cool, you 

must look into the accused's mind at that moment 

and assess what actually occurred there. In so 

doing, and I am speaking about the suddenness 

element at this point, you should take into 

account the background and history of the 

relationship between the accused and the deceased. 

In considering whether the. accused was actually 

provoked and acted on the sudden, you should also 

take into account evidence of subjective factors. 

That is evidence of the accused's mental 

condition, his temperament, his drunkenness, his 

character and any idiosyncrasies that he has 

should be taken into account in deciding whether 

there is a reasonable doubt that the accused was 

actually provoked and acted upon that provocation 

suddenly and before there was time for his 

passions to cool. 

[174] I am going to review it now. Hopefully it 

will be a little bit easier to follow now that we 

have touched on the four points and they are going 

to be summarized now. In assessing the defence of 

provocation you have to ask yourselves four 

questions. 

[175] One, was there a wrongful act or insult? 

If you are satisfied beyond a reasonable doubt 

that there was no wrongful act or insult, then 

provocation does not apply, you do not need to go 

any further. That is the first element, was there 

a wrongful act or insult? 
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[176] If you conclude that there was a wrongful 

act or insult, I am speaking of what Mr. Nicholson 

is said to have done and said to Mr. Bouchard, or 

if you are left in a state or reasonable doubt, if 

you cannot be sure as to whether there was a 

wrongful act or insult, then you move on to the 

next question. 

[177] Was the wrongful act or insult sufficient 

to deprive an ordinary person of the power of 

self-control? If you are satisfied beyond a 

reasonable doubt that the wrongful act or insult 

was not sufficient to deprive the ordinary person, 

as I have defined him, of the power of self

control, then provocation does not apply and you 

do not need to go any further on that issue. 

[178] But on the second question, if you conclude 

that the wrongful act or insult was sufficient to 

deprive an ordinary person of the power of self

control, or if you have a reasonable doubt about 

this, then you move on to number three. 

[179] Number three. Was Mr. Nicholson's wrongful 

act or insult sudden for Mr. Bouchard? Again, if 

you are satisfied beyond a reasonable doubt that 

the wrongful act or insult was not sudden, then · 

provocation does not apply and that is the end of 

the defence of provocation. 

[180] If however you conclude that the wrongful 

act or insult was sudden for the accused, or if 
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you are left in a state of reasonable doubt on 

this issue, then you consider the last question, 

did the accused act suddenly before regaining 

control? 

[181] Now, if you are satisfied beyond a 

reasonable doubt that the accused did not act 

suddenly before regaining his self-control, then 

again, provocation does not apply. 

[182] If you conclude that the accused did act 

suddenly and before regaining his self-control or 

if you have a reasonable doubt on this issue, then 

provocation applies and all four conditions have 

been met. 

[183] If you conclude that all four conditions 

apply, or if you have a reasonable doubt that all 

four conditions apply, then provocation applies 

and the result is a verdict of not guilty to 

second degree murder, but guilty to manslaughter. 

I remind you however, that the Crown only has to 

disprove any one of the four ingredients beyond a 

reasonable doubt for the defence of provocation to 

be disregarded. The Crown does not have to 

disprove all four of them. All four conditions 

must be there or you must have a reasonable doubt 

that all four conditions are there and if any of 

the four conditions are proven not to exist in the 

facts, then the entire defence fails on the issue 

of provocation. 
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[184] So, it is not quite as simple as saying, "I 

was provoked", there are certain standards that 

are required. They are set out by the Criminal 

Code. And just before we leave this issue, those 

standards are, was there a wrongful act or insult? 

Was it sufficient to deprive an ordinary person of 

their self-control? Was Mr. Nicholson's wrongful 

act or insults sudden? And did Mr. Bouchard act 

suddenly before regaining control? Those are the 

questions. What I have told you about how they're 

defined and how to apply was a bit longer and you 

will have that text in your deliberation room if 

you need to refer to it. We are very much nearing 

the end. 

[185] I want to talk to you about evidence of Mr. 

Bouchard's conduct after the events that caused 

Mr. Nicholson's death, because you have heard 

considerable evidence of where he went, went home, 

what he did, what he did the next few days, the 

next few weeks and so on. And I want to talk to 

you about the use that you can make of that 

evidence and as importantly, the use you cannot 

make of that evidence. 

[186] You have heard evidence of things done by 

the accused after he caused Mr. Nicholson's death. 

You have heard that he washed the blood off his 

boots. You have heard that he disposed of the 

deceased's keys. There is evidence that he gave 

different accounts of the incident to different 

people at different times. There is also evidence 
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that Mr. Bouchard was planning, or at least 

prepared to leave the area after causing Mr. 

Nicholson's death. I want to make it clear that 

you can consider this evidence to assess Mr. 

Bouchard's credibility, that is, you can consider 

that evidence and any questions that were raised 

about that evidence and any answers he gave about 

that evidence to assess his credibility to help 

you in deciding whether you believe his testimony. 

You might consider the contradictions in what he 

told people over time. You might consider his 

explanation for what he did, such as why he washed 

the blood off the boots. 

[187] You cannot, however, consider what he did 

after killing Mr. Nicholson to determine whether 

he is guilty of murder or manslaughter. It does 

not help you in that way. You might decide that 

what he did after the incident is consistent with 

a guilty mind. That he washed the boots, got rid 

of the keys, told different stories to different 

people, but it is clear by now that Mr. Bouchard 

is guilty of either murder or manslaughter. So 

what he did after the events does not help you 

determine which of those two offences it is. If 

you conclude that the things he did on those 

occasions shows that he had a guilty mind, you are 

entitled to do so, but it does not help you in 

deciding, did he have a guilty mind of having 

committed murder or manslaughter? The evidence of 

what he did in the hours, the days and the weeks 

after can only be used to help you decide the 
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accused's credibility. 

[188] You might, however, also examine the 

evidence of what Mr. Bouchard did within a few 

hours following Mr. Nicholson's death in helping 

you also assess the defence of intoxication. It 

is perfectly permissible for you to look at what 

he did and how he did it after causing Mr. 

Nicholson's death to help you decide the issue of 

intoxication, how drunk he was or he was not. But 

I want to make it very clear that if you find that 

Mr. Bouchard did certain things after the fact· 

that tend to show that he is guilty, well he is. 

He is either guilty of murder or manslaughter and 

those things that he did after the fact do not 

assist you in deciding which of the two it is. It 

could be the guilty mind of one or the other. You 

need to look at the other evidence in making that 

decision. 

[189] Finally, you have been advised on the 

issues of intoxication and provocation. If you 

reject these defences individually, you should 

nonetheless cons~der the cumulative or the 
.. 

combined effect of the evidence of intoxication 

and p~ovocat~on, along with all the other evidence · 

in deciding whether the Crown has proved beyond a 

reasonable doubt that the accused had either the 

intent to cause Mr. Nicholson's death or the 

intent to cause injuries which he knew was likely 

to cause death and was reckless about whether or 

not death ensued. 
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[190] At this stage, just before I deal with a 

few final formalities of the verdict sheet and the 

return of the verdict, etcetera, I am going to 

give you my summary of counsel's positions as they 

were explained to you yesterday. It is not my 

intention on repeating everything they said, nor 

is it my intention to cover every single subject 

that was covered. I want to give you essentially 

the broad strokes and I am going to begin with Ms. 

Evans. I am going to reverse the order in which 

they spoke and begin with Ms. Evans' submissions 

to you and then provide you a summary of the 

defence's position. 

[191] The Crown invites you to convict on second 

degree murder and asks you to reject the issues of 

intoxication and provocation. The Crown is asking 

you that you not be distracted by the deceased's 

lifestyle with which you may or may not agree. It 

is the Crown's view, that the testimony of the 

accused is central to the issues in this case and 

the Crown asks you to reject Mr. Bouchard's 

evidence. 

[192] Ms. Evans refers to what she argued was a 

pattern of lies by the accused to suit the 

circumstances and the conversations with the 

persons he spoke to at various times. The Crown 

suggests that Mr. Bouchard's memory is selective 

and that when he is unable to answer an important 

question in cross-examination he reverts to saying 

that he does not remember or that he did not make 
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such an observation. 

[193] On the issue of drunkenness, the Crown 

invites you to consider the accused as a seasoned 

drinker who managed to perform a number of tasks 

the night of the concert, leaving the concert 

hall, locating the truck, driving the truck out of 

Montreal and making his way to Lancaster. The 

Crown also argues that the movements of the 

accused in causing Mr. Nicholson's death show a 

certain amount of coordination and control. The 

Crown argues that the same goes for what the 

accused did after causing Mr. Nicholson's death. 

Still on the issue of drunkenness, the Crown asks 

you to consider that the accused told Constable 

Holiday, in the January 26th, 2006 interview, that 

he was not that drunk on the night in question. 

[194] On the issue of provocation, the Crown is 

of the view that Mr. Bouchard, despite what may 

have happened to him as a child, could not have 

been provoked in the legal sense by the kiss and 

the comment "I love you", given the history of the 

parties, the accused and the deceased, including 

four prior sexual advances, the last two occurring 

in the truck that same night. The Crown asks you 

not to confuse anger with legal provocation. Ms. 

Evans asks you to consider the reasonableness of 

leaving someone drunk and beaten on the side of 

the road in the cold without giving any thought to 

helping the deceased in the way, for instance, 

that the accused had helped another friend on 
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another occasion. 

[195] Ms. Evans states that Ms. Howes' 

description of what the accused told her he would 

do if Mr. Nicholson tried anything else with him, 

is more than just a coincidence. 

[196] The Crown asks you therefore to find that 

the accused had the required mental state, that he 

was not so drunk as to be unable to form that 

intent and that provocation does not apply to the 

facts of this case. Those are obviously just the 

broad lines of Ms. Evans' much more complete 

review than I have just given you. 

[197] Now, generally speaking, the defence 

invites you to consider the issues of Mr. 

Bouchard's drunkenness on the night of Mr. 

Nicholson's death and asks you to conclude that 

Mr. Bouchard was incapable of forming this 

specific mental state required of wanting or 

intending to kill the deceased or at least 

intending to hurt him so badly that death would 

likely result in being indifferent as to whether 

Mr. Nicholson died or not. 

[198] The defence points to the amount of alcohol 

the accused testified that he had consumed over 

the night and asks you to consider that evidence, 

along with the evidence of Dr. Pelletier, the 

toxicologist, on the issue of the effects of 

alcohol in the human body. 
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[199] On the issue of provocation, the defence 

suggests that Mr. Bouchard was provoked and that 

the Crown has not disproved any of the elements of 

provocation beyond a reasonable doubt and that 

even if Mr. Bouchard had the required mental state 

to commit murder, the defence of provocation 

should cause you to find him guilty of the lesser 

offence of manslaughter. The defence suggests 

that Mr. Bouchard was set off by the words and 

gesture of the deceased, the kiss and the comment, 

"I love you" and that this stirred up childhood 

memories that caused him to suddenly lose his 

sense of self-control. 

[200] The defence suggests that Mr. Bouchard is 

credible in that as the only witness to the event. 

He could have come up with any number of provoking 

incidents but limited himself, in the defence's 

view, to what really happened. Mr. McCann asks 

you to consider any inconsistencies in Mr. 

Bouchard's different accounts of the night in 

question as being particularly influenced by his 

experience with Detective Sergeant Martin Graham. 

[201] The defence suggests that Ms. Howes is not 

a reliable witness given inconsistencies in her 

descriptions of conversations with the accused, 

given that after the falling out with the Bouchard 

family she had a reason to embellish her evidence, 

given that her recollections are vague and 

imprecise and finally that you did not have the 

opportunity of assessing her testimony in person. 
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[202] The defence submits that Mr. Bouchard is 

believable and that his explanation of what 

happened, how he reacted, why he did what he did, 

including his decision to leave the scene and Mr. 

Nicholson at the scene, are consistent witp 

hurting somebody, believing them to be still alive 

and finding out later that the injuries were 

fatal. Mr. McCann suggests that if the accused 

wanted to kill the deceased he would have done so 

and would have known when he left that the 

deceased had died. 

[203] The defence suggests that Mr. Bouchard is 

guilty of causing Mr. Nicholson's death but not 

guilty of meaning to. He asks that you find his 

client guilty of manslaughter and not the offence 

charged of murder. 

[204] Now these are obviously, as I have already 

mentioned, the broad strokes of counsel's 

submissions, but they were delivered just 

yesterday and I am sure you still recall the 

points they made quite clearly. 

[205) Okay, a few final formalities. Included in 

what I am going to give you is a verdict sheet. 

On this sheet I have listed the verdicts that you 

may reach in this case. The verdicts are either 

guilty of murder or guilty of manslaughter. Once 

you reach a verdict, your foreperson should place 

a check mark in the box opposite to reflect the 

verdict you have reached. There is a place at the 
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bottom of the sheet for the foreman to sign. So 

the verdict sheet will be in my instructions 

towards the end and you will simply see that it 

sets out guilty of second degree murder, that 

would be the offence as charged, that would be 

checked if that is what you find, or guilty of 

manslaughter and that would be checked. You check 

one or the other obviously and as I have mentioned 

earlier, no reasons are given for your verdict. 

You simply come back into court and deliver it. 

[206] If you reach a verdict, please tell the 

court constable that you have made your decision. 

We will reconvene court to bring you back into the 

courtroom to hear your decision. 

[207] Your foreperson should bring the verdict 

sheet into court with her when we reconvene. It 

will be the foreperson's responsibility to 

announce your verdict in the courtroom and turn it 

over to me, the completed verdict sheet, once it 

has been read. Again, you do not give reasons for 

your decision. 

[208] Just a few final thoughts then. When you 

go to your jury room, your duty is to consult with 

each other and to deliberate with a view to 

reaching a just verdict. Your verdict must be 

based on the facts as you find them from all the 

evidence introduced at the trial and on the law 

that I have told you applies in this case. 
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[209] When you begin your deliberations, please 

do not start out by emphatically expressing your 

opinion or declaring your intention to stand for a 

particular verdict no matter what others think. I 

do not imagine any of you would do so. To proceed 

like that makes it very hard for you to take into 

account the views and wisdom of your fellow 

jurors. So keep an open mind, but not an empty 

head. Do not just talk, listen to others as well. 

Put forward your views in a reasonable way. 

Listen in a calm and impartial manner to what your 

fellow jurors have to say. 

[210] Remember that jurors are not advocates who 

have a duty like the lawyers to argue the case for 

the Crown or for the defence as the case may be. 

Jurors are judges. If you approach your 

deliberations calmly, putting forward your views 

and listening carefully to what others have to 

say, you will be able to reach a just and proper 

verdict and I wish to stress that we have no 

doubts whatsoever in this jury's ability to arrive 

at a just and proper verdict. 

[211] To your foreperson, I say to you ma'am, it 

is your responsibility to be the chairperson of 

the meeting, to guide the deliberations along, to 

prevent them from becoming protracted or going 

back into unnecessary repetition of matters 

already decided. We ask you to be firm in your 

leadership, but fair to everyone involved. 
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[212] In any group of 12 people chosen almost at 

random, there is a group dynamic that develops. 

We see it in juries, we see it socially. Some 

people are inclined to be more active and more 

involved and some people are inclined to perhaps 

say less and listen a bit more. What I want to 

stress is the importance of making sure that it is 

the decision of the 12 people who have all been 

given a fair opportunity to be heard when you 

conduct your deliberations. I have no doubts that 

that is what is going to happen. 

[213] For there to be a verdict in this case, it 

is necessary for all 12 jurors to agree on a 

decision. In other words, a verdict, whether 

guilty of murder or guilty of manslaughter, 

expresses the unanimous decision of all 12 jurors. 

Sometimes jurors are unable to reach a verdict, a 

unanimous verdict. Under our law, jurors have the 

right to disagree. No jury however, I believe, 

will ever be in a better position to decide this 

case than you are right now. 

[214] Now if there is anything in these 

instructions about which you are not clear and you 

do not feel you can make out from the written 

instructions that have been provided to you, I 

will be available to answer your questions. If 

you have a question please have your foreperson 

put it in writing in a sealed envelope and give it 

to the court constable. After I receive your 

question, I will discuss the answer to it with the 
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CHARGE T 0 JURY 

Pelletier, J. (Orally): 

[216] Good afternoon everybody. I wanted to 

bring you back in just to inform you of one 

additional point that counsel and I have discussed 

and that I thought I should share with you. As I 

mentioned to you in my general charge to you, I 

would ask you to not give this particular point 

any particular significance. I would ask you to 

consider it as though you had heard it as part of 

the overall instructions. So it is an important 

matter, but it should not be given more importance 

than any other instructions. 

[217] It has to do with whether you all have to 

agree on certain things. You all have to agree on 

a verdict of guilty of murder or guilty of 

manslaughter, but you do not always have to agree 

on how you arrive at that verdict. So I am going 

to read you this instruction and it has been 

included in your copy of my instructions towards 

the end just before "use of verdict sheet". So 

listen carefully to this then. 

[218] You will recall that I told you earlier 

today that the Crown had to prove either of the 

two required states of mind to prove murder. One, 

that the accused intended to kill Mr. Nicholson, 

or two, that the accused intended to cause 

injuries that he knew would likely kill Mr. 

Nicholson and was reckless as to whether death 
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ensued. I told you earlier today that in order to 

convict for murder you needed to be convinced 

beyond a reasonable doubt that the accused had one 

or the other state of mind. I told you also that 

you did not have to agree on which state of mind 

the accused had, provided you were all convinced 

beyond a reasonable doubt that the accused 

possessed one or the other forms of intent to 

commit murder. So there are two possible forms of 

intent. In order to convict for murder you all 

have to agree that one or the other form of intent 

existed, but you do not have to agree that it is 

the same one. 

[219] So, I want to add that the same 

consideration applies to possible defences. It is 

possible that some of you would conclude that Mr. 

Bouchard had neither intent required for murder 

and that he is guilty of manslaughter only. 

Others on the jury may conclude that Mr. Bouchard 

had such intent, but was provoked in the legal 

sense and would therefore convict him of 

manslaughter rather than murder. So if you all 

have a reasonable doubt about the accused's guilt 

on the charge of murder, you do not necessarily 

all have to agree on which defence you have a 

reasonable doubt. I hope that is clear to you. 

[220] The instruction has been left there for you 

to consider along with the rest of your matters. 

It seems as though you are hard at work so we will 

let you get back to your deliberations. 
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• • . JURY ENTERS (5:22 p.m.) 

THE COURT: Good afternoon members of the jury. 

Thank you for putting your questions in written 

form. It helps us understand exactly what your 

question is and answer it as quickly as possible. 

You've asked two questions. I will answer both of 

them at this time. 

I have had a chance to discuss your two questions 

with the Crown and with the defence and the 

answers that are being provided to you have been 

discussed and agreed upon by the parties. After I 

have finished reading my answer to your two 

questions, shortly afterwards, my answer will be 

done in a typed version and it will be available 

to you with your original question. So I would 

ask you to pay attention now, but you will have my 

answer in writing. The answers are fairly brief 

in both cases. 

Your first question is, "In a second degree murder 

verdict does the jury have a say or an input to 

the eligibility for parole?" And the answer that 

I would give you is as follows: as I have told 

you, the sentence or punishment to be imposed is 

my responsibility and you should not concern 

yourselves with sentencing issues in deciding 

whether Mr. Bouchard committed murder or 

manslaughter. You decide which offence he 

committed and then I will have the task of 

imposing a fit and proper sentence. Okay? 
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The second question you have asked is, "In a hung 

jury does the judge then decide the verdict?" And 

the short answer is no. The judge does not decide 

the verdict if the jury is unable to arrive at a 

unanimous verdict. We expect the jury to use 

every effort to arrive at a verdict and if this is 

not possible, a mistrial is declared and the trial 

has to be conducted again with a different jury. 

Okay? 

So that is the answer to those two questions. The 

typed version will be available to you in just a 

few moments. All right, thank you. 

. . . JURY RETIRES (5:25 p.m.} 

THE COURT: Okay, the copy of the questions 

together with the typed version of the answers 

will be available to you in a few moments. So 

we'll adjourn until further questions or verdict. 

COURT REGISTRAR: Your Honour, it's now almost 

five thirty and there's the reservations for the 

jury at five thirty. 

THE COURT: Right. So we should definitely not 

expect to be back at the courthouse before six 

thirty, probably even closer to seven. Okay. 

R E C E S S (5:25 p.m.} 

COURT REGISTRAR: It is nine eleven, the jury has 

been released to go to the motel for the evening, 

so has counsel and the accused is remanded until 
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